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GENERAI INDEX OF CASES REPORTED 
IN THIS VOLUME. 


ACCUSED PERSON, Right of— to see Police diaries, See Criminal Pm. 
cedure Code, sections 172, 161,162, 167, 


ACTS— 1859— XIV (Limitation Act) section 1 , See Act No IV 
1877, schedule ii, Article 141. 


— 1860— XL V (Indian Penal Code) section 218 — Eullic servant 
framing an incorrect record to save Kims elf from legal punish- 
ment.~] A public servant who does that which, if done to save 
another from legal punishment, would bring the public servant 
within section 218 of the Indian Penal Code, has equally committed 
the offence punishable under section 218 if the person whom he 
intends to save from legal punishment is himself. Queen-Empress 
v. Gauri ShanTcar quoad hoe overruled. Queen- Empress v. Girdhan 
Lai referred to. 


Queen-Empress v. Nand Kishore 


Page. 


305 


Procedure Code, section 188. 
Procedure Code, sections 179, 185. 


section 363, See Criminal 
SECTION 408, See Criminal 


Section 451— Mouse trespass 

witK intent to commit adultery— Evidence.'] To sustain a conviction 
under section 451 of the Indian Penal Code for the offence of house 
trespass with intent to commit an offence, the prospective offence 
being adultery, it is necessary to show that there has been no consent 
or connivance on the part of the husband of the woman the intent to 
commit adultery with whom is charged against the accused. 


Brij Basi v. The Queen-Empress 

—1863 — X (Religious Endowments) sections 14, 15— Jurisdiction 
as to suits relating to religious endowments .] Held that Act No 
XX of 1863 was applicable to an endowment whereby certain shoos 
had been purchased by subscription and dedicated to the support of 
a mosque, and was also applicable in respect of a person in possession 
of the endowed property and professing to act as mutawalli even 
though he might not have been lawfully appointed Ehurrum 
Singh v. Kissen Singh and Sheoratan Kuari v. Earn Ear a ash 
referred to. 9 

Muhammad Siraj-ul-haq v, Imam-ud-din 

— 1807— III — (Gambling Act) section 6— Evidence of house 
being a common gaming house— Instruments of gaming— Cowries! 
Meld that the mere finding of cowries in a house searched in pur- 
suance of a warrant issued under Act No, III of 1867 would not 
raise the presumption that the house was used as a common earning 
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house ; but evidence that cowries were used in that house as Instru- 
ments whereby to carry on gaming would bring the house Within 
section 6 of the Act. Queen- Empress v. Bhawani ref ei red to. 

Queen -Empress t?. Bala Misra ... £. «.* 311 

ACTS— 1870— VII ( Coitet Fees Act) section 10, cl ii — Court fees— 

Suit insufficiently valued— Order for payment of additional Court 
fees- Power of Court to enlarge time for payment .] Held that it 
is competent to a Court which has made an Older nndei section 10, cl. 
ii, of Act No. VII of 1870 for the paymento-of an additional Court fee 
to enlarge, either befoie or after its expiration, the time limited for 
the payment of such additional fee. J Budn Naram v Muxsammat 
Sheo Koer and Bhugwandax Bagla v. Ha j% Abu Ahmad referred 
to. 

Chunni Lai v. Ajuuhia Prasad ... ... ... 240 

— — section 12 — Court fee— Question 

of deficiency of fee not raised in the Court of Jir\t instance 
— Practice— Estoppel*"] The plaintiffs, suing in respect of certain 
plots of land, by mistake undervalued theii cliim with regard to 
the said land, and in consequence paid an insufficient court fee on 
their plaint. This mist ike was not discovered until the cas** had 
come in appeal before the High Court, and when discoreied the 
deficiency w^s at once made good Held that, no plea as to the 
deficiency in the couit fee having been iai«*ed, as it might have 
been, by the defendant before the decision of t lie suit in the Couit of 
first instance, such plea could n>t be raised for the first time in appeal. 

Wilayat All Khan v. Umardaraz Ali Khan ... ... 165 

— Schedule ii, Art. 17 cl (vi) 

— Suit to remove a trustee of a religious endowment — Court Fee*] 

Semble that a suit under section 14 of Act No. XX of 1863 against 
the superintendent of a religious endowment for misfeasance is a 
suit which for the purpose of payment of Court Fees falls within 
art. 17, cl. (vi), of the second schedule ol Act No. VII of 1870. 
Lelroox Banoo Begum v. Ashgar Ally Khan , Sonachala v.Manika 
and Qmrao Mirza v. Jones referred to. 

Muhammad Siraj-ul-haq v. Imam*ud*din . ... 104 

• Schedule it, art. 17, cl. vi. 

See, Court fee. 

*— X (Land Acquisition Act) section 15 ~ Reference by 

Collector to Judge — Land m respect of which reference is made 
claimed by Collector on behalf of Government ] Tho Collectoi has 
no power to make a reference to the Disti let Judge uuder section 15 
of Act No X of 1870 in casesjn whit h he claims the land in respect 
of which such reference is made on behalf of Government, and denies 
the title of other claimants, and tho lust net Judge has no jurisdiction 
to entertain or determine such reference Imdad Ah Khan The 
Collector of Farakhabad follow’ed. 

The Crown Brewery, Mussoorie v. The Collector of Dehra 

Ddn ... .. ... ... .. 839 


ACT— 1872— I (Indian Evidence Act) sections 74, 76, 78. See Act 
No. I of 87a, schedule 1, art. 22. 
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ACTS —1872 — I (Jndtan Evidence Act) sections 18 akd 21 Evidence 
ax bo statement of a party to a suit, before proceedings — Insob' 
verity — Attempted preference"] Afteb an adjudication under the 
Statute XI, Vic Cap. 21, ot insolvency against a trader in Calcutta, 
a ci editor brought this suit against him, and the official assignee 
as co-defendant, the latter alone defending. The claim was for 
payment of a debt, and in default to obtain an order for the sale of 
laud upon which the creditor averred that he held an equitable 
mortgage by deposit of title-deeds with him, before the adjudication, 
as security foi the debt : — Held, that the burden was upon the 
pi untiff of proving th^ deposit by way of equitable mortgage 
to ha\e preceded the adjudication. 

Tho courts below having differed as to whether this prior posses* 
sion had or had not been prov ed, an examination of the evidence led 
to the conclusion that the plaintiff had tailed to prove that the title- 
deeds had been deposited before the date of the adjudication, as 
alleged by him. 

On the question whether the courts below should, or should not, 
have received in evidence the testimony of a witness who h*d been 
informed by the plaintiff befoie the adjudication that documents 
relating to land bad then been deposited with him os security 
by the person who w^s at t«»r wards insolvent and who was 
the first dele. itent m this suit- — Held, that tins being an admission 
by a paity within scttion 21 of the Indian Evidence Act, 1872, could 
not be used as evidence in the plaintiff’s favour. And held that an 
erroneous omission to object to the admission of such testimony did 
make it available as a ground of judgment. 

Miller r. Madho Das ... ... 7^ 

— sections 145, 161, 39, See 

Criminal Proceduie Code sections 172, 161, 162 aud 167. 

IX (Indian Contkact) section 107— Sale Hon-pay» 

ment of pun base money — Resale— Right of resale to be exercised 
within a reasonable time of the breach oj contract — Measure of 
damages ] la the c.isc* of a sale, if the purchaser dees net perform 
Ins paitof the contract, he is liable in damages to the seller, the 
measuic of damages being the difference between the contract price 
and the puce which the seller could have obtained for the article 
at the time of the breach of contract. 

If a vendor, on breach of contract by non-payment of the pur- 
chase-money, elects to exercise the r ght of re-sale given to him by 
section 107 of the Indian Contract Act, 1872, not only is the vendor 
bound to wait a reasonable time after giving notice to the vendee of 
his intentiou to re-sell before actually re-selling, but he is also bound 
to exeicisc Lis right of re-sale within a reasonable time after the date 
of the breach. 

Prag Narain v, Mul Chand , 0 , #M 585 

*——1873— XV, section 22, See Act No. XV of 1883, section 55, clause 

(c). 

XIX (Nouth-WesSeen Pbotinces Land Detenus Ac*) 

IBCWoar 64, jurisdiction. 
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ACTS— 1873— XIX (N.-W. P. Land Revenue Act^ section 241 
—Jurisdiction — Civil and Revenue Courts — Suit to recover 
movable property sold on account of an arrea/r of revenue aue 
by a person other than the owner of the property,'] Where 
in satisfaction of an arrear of revenue due by certain defaulters 
some cattle belonging to another person, who had no concern with 
the land in respect o± which the arrear was due were sold, it was 
held that the remedy of the owner of the cattle lay entirely in the 
Courts of Revenue and that no suit would lie in a Civil Court 
respecting such sale. 

The Secretary of State for India in Council v, Mahadoi ... 127 

1877 — I (Specific Relief Act) section 54 —Easement — Light 

and air — Injunction or damages.] It was not intended by section 
54 of the Specific Relief Act, 1877, that a man should not have an 
injunction granted to him unless his property would otherwise be 
practically destroyed if the injunction were not granted. 

Where the plaintiff had for over twenty years carried on the 
business of manufacturing a particular kind of cloth m a certain 
house, and the defendant built in the neighbourhood of that hotise 
in such a manner as to render the plaintiff’s house practically useless 
for the purposes of his manufacture, it was held that the plaintiff 
was entitled to an injunction and not merely to damages. Aynsley v. 

Clover and Holland v. Worley followed. Lhunjibhoy Cowasji 
XTmrigar v. Lisboa and Q-hanasham NiVkant Nandlcarni v. Moroba 
Ram Chandra Pai referred to. 

Yaro v. Sana-ullah ... ... ... ... 259 

— 111 (Indian Reg-isteation Act) section 60— Registered 

and unregistered documents —Priority — Notice .] Held that sec- 
tion 50 or the Indian Registration Act, 1877, will not avail to give 
the holder of a subsequent registered deed priority in respect of 
his deed over the holder of an earlier registered deed not being a 
compulsorily registerable deed, if in fact the holder of the registered 
deed has at the time of its execution notice of the earlier unregistered 
deed. Abool Hossem v. Raghu Nath Sahu, Hathising Sobhai v. 
Kuvarji Javher and Krishnamma v. Suranna followed. The Agra 
Banhy. Barry an HRam Autar v. Lhanauri, referred to. 

Diwan Singh v. Jadho Singh ... 145 

1877— XV (Indian Limitation Act) ' sections 5 and 12, 

Schedule II, Abticle 152 — Appeal — Limitation — Exclusion of 
time requisite for obtaining copies of the decree and judgment.] 

If the period prescribed by the second schedule of the Indian 
Limitation Act, 1877, for the presentation of an appeal expires on a 
day on which the Court is closed, and if the appellant has not 
obtained copies of the decree and judgment before the closing of 
the Court and applies for such copies on the date of the reopening 
of the Court, whilst his right of appeal is still alive, he is entitled 
to the benefit of the time requisite for obtaining the copies, and 
if his appeal be presented before the expiry of that time it is not 
barred by limitation. 

A decree was passed against a defendant by the Court of a 
Munsif ^ on the 17th of September 1894. The appellate Court 
(Subordinate Judge's Court) was closed from the 6th of October to 
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»the 4th of November, both days inclusive. On the 5th of November, 
the defendant-appellant applied for copies of* the decree and judg- 
ment. '’The copies were delivered to her on the 6th November, and 
on the same day she presented her appeal to the appellate Court. 

Held that the appeal was within time. 

Siyadat-un-nissa t>. Muhammad Mahmud ... ... 342 

*ACTS — 1877— XY (Indian Limitation Act) section 14— Suit insti- 
tuted in wrong Court — Bond fide mistake of law.'} Section 14 
of the Indian Limitation Act, 1877, applies to a case where a plain- 
tiff has been prosecuting his 'suit in a wrong Court in consequence 
of a bona fide mistake of law. 

Sitaram Paraj i v. Himba, Huro Chunder Boy v. Surnamoyi 
and Krishna v. Chathappan referred to. Bamjiwan Mai v. Chand 
Mai considered. 

Brij Mohan Das v, Mannu Bibi . ... 348 

- - — — - — ■ — ■ ■ section 20 — Part payment 

of debt— Endorsement ofhundi by debtor. ] Where the only evidence 
in the handwriting of the debtor of the part payment of the principal 
of a debt was the endorsement of a hundi to the creditor; held that 
such endorsement was not sufficient within the meaning of section 20 
> of Act No. XY of 1877 to give a new starting point for limitation. 
Mackenzie v. Tiruvengadathan referred to. 

Ram Chandar v. Chandi Prasad . , ... ... 307 

SCHEDULE II, ARTICLE 12(d) 

—Suit to recover property sold in execution of a decree in excess 
of what was saleable under the decree— Execution of decree — Limi- 
station^ Article 12, clause (d) of the second schedule to the Indian * 
Limitation Act, 1877, does not apply to a suit to recover property sold 
ostensibly in execution of a decree, but the sale of which was in fact 
not authorized by the decree under which the said property purported 
to have been sold. Bam Lall Moitra v. Bama Sundari Labia, 
Balwant Bao v. Muhammad Husain, Lala Mobaruk Lai v The 
Secretary of State for India m Council, Lakhma Churn Chatto - 
^padhya v. Bilash Chundar Boy , Mahomed Hossein v. Purundur 
Mahto and Sadagopa v. Jamuna Bhai Ammal referred to. Suryanna 
v. Lurgi dissented from. 

Nazar Ali v. Kedar Nath ., #M tM 308 


— Schedule ii. Article 61 — 

Limitation — Suit for money payable to the plaintiff for money 
paid for the defendant ] Under an award two persons were made 
liable each for the payment of a moiety of the expenses of certain 
temples which were held jointly. One of the persons so made liable, 
alleging that he had paid more than his share of the expenses, sued 
the other for the balance in excess of the moiety which he wasfbound 
to pay under the award. Held that the suit was governed by Art. 

61 of the second schedule to the Indian Limitation Act, 1877, and 
that, although the taking of accounts might be necessary, the suit 
was not a suit for an account to which Art. 120 of the same schedule 
might apply. Bohan v. Jwala Prasad referred to. 

Sri Raman Lalji Maharaj t>. Gopal Lalji Maharaj M4 244 
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ACTS — 1877— XY (Indian Limitation Act) Schrduxj II, Article 
120— Limitation— Suit to recover from the wictow of a deceased 
Muhammadan money realized by her on account of debt due to 
the deceased — Muhammadan la to— Shi as — Succession— Rights of 
widow ] Reid that a suit, brought by the other he^rs to recover 
from the widow of a deceased Muhammadan a sum of money said to 
have been realized by her on account of a mortgage debt due to her 
deceased husband, was a suit to which the limitation apphcab’e was 
that prescribed by Art. 120 of the second schedule to the Indian 
Limitation Act, 1877. Mahomed Biasat All v. Rasxn Banu , 
Sithammav . Narayana and Kundun Laly. Bansidhar , referred to. 

Reid also, following Mussumat Toonanjun v, Mussammat 
Mehndee Begum , that the childless widow of a 8hia Muhammadan, 
though she takes nothing out of her deceased hushand^ land, inherits 
a share of the buildings left by him. 

TJmardaraz Ali Khan v . Wilayat Ali Khan ... .. 169 

— Schedule II, article 

125 — Limitation — Alienation — Decree in a collusive suit against 
a Rmdu w%dow.~\ Reid that the action of a Hindu widow' in 
causing a collusive suit to be brought against her and confessing 
judgment therein whereby the plaintiff in that suit got a decree 
for possession of property of which the widnv was in possession 
holding a Hindu widow’s estate amounted to an “ alienation ” of 
such property within meaning of article 125 of the second schedule 
of Act No. XV of 1877. 

Sheo Singh v. Jeoni ... ... .. ... 624 


- — ■ schedule ii, Article 

• 141 — Limitation— Suit by reversioner to recover possession of 1 
immovable property alienated by intermediate female heir — Act 
Ro. XIV of 1859, section 1.] A female lieii in possession of 
immovable property for her life can without legal necessity make a 
valid alienation of her life estate, but the possession of the alienee 
will not under ordinary circumstances bo adverse to the reveisiouer, 
whose cause of action for possession of the said piopert^ will not 
accrue until the death of the female heir, or of the last of such heirs, 
if more than one. 

One Paltan Singh, a separated Hindu, died about 1822 leaving 
two widows, Harnam Kunwari and Asinan Kunwan, and three 
daughters, liachpali, J liraji, and Diirnji '1 he widows took possesMon 
of the immovable propel ty of Paltan bmgh, and sometime before 
1857 Hamam Kunwan, the survivoi of them, sold icortam village toone 
Harnam Pathak. Hainam Kimw'ari died m 1857 The thiee daugh- 
ters next succeeded to the estate of P.iliau 8 High, and the last of 
them died in 1890 without having made any attempt to interfere 
with the possession of the alienee. In 1894 the two sons of liachpali 
sued for possession of the property which had been sold by Harnam 
Kunwari. 

Reid that the suit was within time. 

Per Burk itt, J. — Decrees affecting immovable property 
obtained against a female heir in respect of the subject matter of 
the inheritance (if obtained without fraud or collusion or the like) 
ere binding on the reversioner. 
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Atx alienation made by a female heir in possession is good 
against her f<$r her life, but is not necessarily binding on the rever- 
sioner, to whom, if it be invalid, a cause of action accrues on the 
death of the female heir. 

Where property, the estate in which has descended to a 
female heir, never reaches her hinds, but is held adversely to her by 
a stranger, the ciuse of action for a suit for the recovery of the 
property accrues .it the commencement of the adverse possession by 
the sti anger, and a suit t<£ enforce tint ciuse of action will be 
birred, boch ag imst the fern ile heir and against the reversioner, 
after the expiration of the statutoiy periol of limitation counting 
from the commencement of the adverse possession, the stranger 
having tfter the expiration of that period acquired an absolute 
indefensible title to the property 

The enactment of article 142 in the schedule to Act No IX of 
1871 and of article 141 i i the s<l»ulide to Act No XV of 1877 has 
not made any alteration -n the raw la-d down in the last preceding 
rule. 

Hanuman Prasad Singh v. Bhagauti Prasad ... ... 367 

— 1877— XV (Indian Limitation Act) Schedule ii, Abticle 178. 

See Execution of decree. 

Abticle 179. 

See Act No. IV of 1882, sections 88 and 89. 

— Schedule II, Article 

179. See Execution of decree. 

Schedule II, Abticles 

** 1 1 5, 116. See Mortgage. 

Schedule II, Article 

179, clause (4/ — “ Step in aid of execution”— Application by 
decree-holder to he put in possession of property ivhith he has 
purchased at a sale m execution of his decree— Execution of 
decree —Limitation.^ Held that an application made by a decree- 
holder to be put into possession of pioperty which he had pur- 
chased at an auction safe held in execution of his decree was a 
“step in aid of execution ” of that decree, and would afford the 
decree-holder a fresh starting-pom t for limitation. Sujan Singh 
v. Kira Singh referred to. 

Moti Lai t?. Makund Singh . ... ,,, 477 

1878—1 (Opium Act) section 9— Criminal Procedure Code , 

section 29 — Commitment by Magistrate to Court of Session 
— Ao jurisdiction in Court of Session— Commitment quashed 
Held that, inasmuch as a conviction of an offence punishable under 
Act No. 1 of 1878 must be by a Magistrate, a Magistrate taking 
cognisance of such an offence Las no power to commit to the Court 
of Session, lndrolee Thaha ana Regina v. JDonoghue referred to. 

Queen-Empress v. Schade , 466 

1879—1 (Indian Stamp Act) schedule 1, abt. 22— Stamp— Copy 

cf order of Municipal Board certified by the Secretary — Public 
officer — Act Ho, I of 1872, sections 74, 7(5, 78,] Held that a copy 
of an order passed by a Municipal Board on a petition presented to it, 
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and certified as a true Copy by the Secretary to the Board, came 
within article 22 of the first schedule to the Indian Staifip Act, *1879, 
and required to be stamped. 

The Secretary of a Municipal Board is a public officer within the 
meaning of article 22 of the first schedule to the Indian Stamp Act, 

1879, for the purposes indicated therein. 

Reference under section 46 of Act No. I of 1879 ... 293 

ACTS — 1881— XII (N.-W. P. Rent Act) sections 7, 9 — Sale of sir 
land with covenant to relinquish ex-proprietary rights — M on- 
performance of covenant — Suit to recover compensation .] Where, 
along with some zammdari, certain sir lands were sold and the 
vendors purported by their sale-deed bo relinquish their ex-proprietary 
rights in the sir lands, but failed to put the vendees into possession 
of either the zamfndari or the sir lands, it was held that the vendees 
could not recover from the vendors, as compensation, the consideration 
money which they had paid in respect of the sir lands. 

Bhikham Singh v. Har Prasad ... ... 86 

— -■ SECTION 42 — Landholder 

and tenant — Assessment of crops of evicted tenant — Effect of 
such assessment^ Meld that where a landholder having ejected 
a tenant upon whose holding there a*e growing crops applies under 
section 42, cl (c) of Act No. XII of 1881, for assessment of the price 
of such crops, he is bound by the assessment which the Revenue 
Court may make, and cannot afterwards refuse to pay the price so 
fixed. 

Sham Lai c.Chokhe... ... ... ... 68an£404 

. section 95, clauses (m) and 

(n). See Jurisdiction. 

sections 96, 96. See Juris- 
diction. 

SECTIONS 96 (»), 99 (j) AND 

210. See Jurisdiction. 

* * SECTIONS 170, 181 (i) — 

Execution of decree — Attachment — Objection — Objection dis- 
missed for want of prosecution — Suit to set aside sale—Limita - 
tionj}i The limitation provided by section 181, clause ( l ), of Act 
No. XXI of 1881 is none the less operative because the order under 
section 179 of the Act, in consequence of which a suit has been 
brought in a Civil Court, may be an order made not on the merits 
but in default of prosecution of his objection by the objector. 
Sardhari Lai v Ambika Per shad, Khub Lai v Lam Lochun Koer, 
Kaminee Delia v. Issur Chunder Eoy Chowdhry and Sadut All 
r Earn Dhone Misser referred to. Kallu Mai v. Brown 
discussed. 

Lachmi Narain v. H. C. Martindell ... ... 263 

section 185— Civil Pro- 
cedure Code, section 623 — Bemew of judgment — Section 623 of 
the Code of Civil Procedure not applicable to cases under the 
Bent Act."} Section 623 and the following sections of the Code of 
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' Civil Procedure* whish deal with reviews of judgments have no ap- 
plication to suits and proceedings under the N.-W. P, Rent Act* 

1881. 

Where section 185 of Act No. XII of 1881 applies, it is only in 
cases where thfere is no right of appeal that a review can be granted* 
and that only on the special ground provided for in the Act itself. 

Wazir Singh i>. Thakur Kishori Rawanji ... 522 

TS — 1882 — II (Indian Tbusts Act) sections 55* 60, 61, 74. See 
appeal. 

sections 63, 64— Trust not estab - 

lished — Civil Procedure Code , section 13 — Res judicata not made 
out J A claim made for a share of property by inheritance from a 
deceased relation who had been in joint possession of it with the 
defendant, was met by the defence that the estate had been jointly 
held for religious and charitable purposes under a will, the deceased 
having had no 'beneficial, or heritable, interest The defendant alleged 
that the original owner of the property had bequeathed the property 
in trust for these purposes. The claimant alleged a revocation of 
the will, and denied that there was such *a trust. 

The judgment of the High Court, decreeing the claim, observed 
that, even assuming that there had been a trust under the will, 
recognised by the deceased and the defendant, the property which had 
come into their possession had been by them appropriated, from the 
first, to their own purposes, and had been so long held by them 
adversely to the trust title, that the defendant could not now allege 
that there was no beneficial interest transmissible by inheritance. 

Upon this the Judicial Committee pointed out that no trustee could 
^have actually acquired a title, by such an appropriation against the 
trust. Indian Trusts Act, 1882, sections 63 and 64. They added that, 
at the same time, the judgment of the High Court had come to the 
right conclusion, for the will, and the trust alleged, had not been 
established 

One of the contentions upon this appeal was that the plaintiff 
was estopped from denying the existence of a trust by there having 
( been a judgment of the High Court, in a prior suit, between the 
present defendant and the widow of the deceased, that judgment 
having stated that the trust had been recognised by him wha was now 
defendant 

Held , that this was not within section 13, Civil Procedure, the 
matter not having been tried and determined in that suit. 

Held , also that another prior judgment, in a suit brought by 
others interested in the trust, which judgment found the will to have 
been revoked, was admissible, though not conclusive, evidence against 
him. 


Bitto Kunwar v Kesho Prasad Misr ... 277 

XV (Tbansebb ob Pbopebtt Act) section 68 (c)— 

Usufructuary mortgage — Dispossession of mortgagee by a 
trespasser — Suit for recovery of the mortgage money The words 
“any other person" in the. concluding portion of clause (c) of 
section 68 of the Transfer of Property Act mean “ any other person 
having a title The disturbance of the mortgagee’s possession by a 

4 
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trespasser will not confer upon the mortgagee «a right to sue the 
mortgagor f or the mortgage money. Gopalasami v. Arunachella 
followed: — 

Nakchedi Ram Ram Charitar Rai 191 

ACTS— 1882— -IV (Tbanseeb oe Pbopebtv Act) Section 82— Mort- 
gage — Contribution — Principles upon which contribution is to be 
assessed, .] On the 4th of July 1874, thirty-eight villages were 
mortgaged by Kadir Ali and Umrao Begam to Raja Shiu Raj Singh, 
the father of the appellant On the 28th of February 1878, the 
mortgagee obtained a decree for sale on 3iis mortgage. At the date 
of this mortgage, some of the villages comprised therein were liable 
under one or both of two decrees obtained on prior mortgages 
Subsequently to the decree of the 28th of February 1878, four of 
the villages affected by that decree were sold in execution of a simple 
money decree and were acquired from the purchasers by one Ahmad- 
ud-din Khan. On the 20th of August 1879, and the 20th of August 
1882, these same four villages were brought to sale in execution of 
the decree of the 28th of February 1878, and were sold for Rs. 44,500. 
Thereupon the former purchaser, Ahmad-ud-din Khan, brought a suit 
against the representative of the mortgagee of 1874 and certain other 
persons for contribution, alleging that the said four villages had been 
sold for considerably more than the amount for which they were pro- 
portionately liable under the mortgage decree , that the defendants were 
owners of villages which were equally liable with his (the plaintiff’s) 
villages under the decree of the 28th of February 1878, but which 
had contributed nothing towards the satisfaction of that decree ; that 
six of those villages and an eighth share in a seventh had been pur- 
chased by Raja Shiu Raj Singh (the predecessor in title of the defen- 
dant Raja Hari Raj Singh) in execution of simple money decrees, and 
that a share in an eighth village had been similarly purchased by the 
predecessor in title of the other defendants. Against these villages 
the plaintiff sought contribution. 

Meld that in calculating the amount to which the plaintiff was 
entitled by way of contribution, the plaintiff was bound to take into 
account the liabilities which existed on most of the villages in res- 
pect of which the suit was brought under the two prior mortgages ; 
that the plaintiff was entitled to obtain contribution from those vil- 
lages only which had not been sold in execution of the decree of the 
28th of February 1878; that the unrealized balance of that decree 
must be regarded as the amount which the villages purchased by the 
decree-holder himself had contributed to the decree, and further that 
in determining the amount which the plaintiff is entitled to recover 
regard must be had to the claims for contribution of the owners of 
such of the other mortgaged villages as had been sold in execution of 
the decree of the 28th of February 1878, and had, like the plaintiff’s 
villages, fetched more than their quota of liability for the decree. 

Hari Raj Singh o. Ahmad-ud-Din Kban ... 545 

— Section 85— Mortgage 

— Prior and subsequent mortgagees— Effect of non-joinder in a suit 
on a mortgage of persons interested in the mortgaged property ] 

Certain mortgagees holding a second mortgage obtained a decree 
against their mortgagor and a subsequent mortgagee, one H. L, for 
sale of the mortgaged property. At the time of the suit there was 
subsisting^ the same property a prior mortgage held by one D. P. 
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was not made®a party to that suit. After the decree in that 
suit w%s passed, but before execution, D. P. brought a suit for sale 
on his mortgage, but did not make the second mortgagees parties 
to that suit. In that suit D P. obtained a decree in execution of 
which he brought a portion of the mortgaged property to sale, and 
some of it was purchased by H. L. On application by the second 
mortgagees fat an order absolute for sale in execution of their 
decree it was held that the property purchased by H. L. in execu- 
tion of D P 's decree on his prior mortgage could not be brought 
to sale in execution of the second mortgagee's decree. Mata Dm 
Katodhan v. Kazim Hus aitPref erred to. 


Hira Lai v. Kish an Lai ... . ... 643 


TS— 1882 — IV (Tbansfeb of Pbopebty Act) sections 86, 88, 89 
— Execution of decree — Decree for sale on a mortgage— Interest 
after date fixed for payment — Civil Procedure Code , sections 
209, 222.] In a suit upon a mortgage for the sale of the property 
mortgaged, the Court has no power to allow in the account under 
section 86 of the Transfer of Property Act, 1882, or in its declaration 
under that section, interest for a period beyond the date of payment 
which has to be fixed within six months from the date of the decree. 

Sections 209 and 222 of the Code of Civil Procedure, 1882, do 
not affect the special provisions as to allowance of interest contained 
in the Transfer of Property Act, 1882. 

In construing a decree, the terms of which are ambiguous, such 
construction must, if possible, be adopted as will make the decree a 
decree in accordance with law, and not a decree such as the Court 
making it had no power to pass. 

Amolak Ram «. Lachmi Narain 

section 85. See Civil 

Procedure Code, section 43. 

sections 87, 89, 92, 

93 — Redemption of a mortgage — Decree for redemption — Exten- 
sion of time limited for payment of decretal amount — Execution 
of decree .] In the case of a decree for redemption or for foreclosure 
^under the Transfer of Property Act, 1882, both of which decrees 
stand in this respect upon the same footing, no extension of the time 
limited by the decree for payment of the decretal amount can be 
made except for good cause shown, whether the order under section 87, 
in a suit for foreclosure, or the order under section 93, in a suit for 
redemption, has been applied for or not. Eooresh Hath Mojumdar 
v. j Uamjodu Mojumdar dissented from. Kanara Kurup v. G-ovinda 
Kurup distinguished. 

Ram Lai v . Tulsa Kuar .** » ♦ ti4 *** 


— — - SECTIONS 88 AND 89 — 

Decree for sale on a mortgage — Order absolute for sale — Execu- 
tion of decree— Limitation — Act No. XV o/ 1877, Schedule II, 
article 179.] The period of limitation for execution of a decree 
for sale under section 88 of the Transfer of Property Act begins 
to run from tho date of the granting of an order absolute for sale 
under section 89 of the Act, without which order the decree cannot 
be executed, and not from the date of tho deci ee itself. Oudh Hehan 
Lai v. Nageshar Lai and Mulchand v, MuTcta Hal Singh referred to. 

Mahabir Prasad v. Sital Singh 


174 


180 


620 
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ACTS — 1882 — IV (Tbanseeb ob Peopebty Act) SEttTiofte 88, 89, 94 
— Execution of decree — Decree for sale — Agreement for payment 
by instalments with enhanced interest — Civil Procedure Code , 
section 2&I A.] A decree for sale under section 88 of the Transfer 
of Property Act, 1882, can only be executed for the amount decreed 
or found on an account being taken to be due, and the order for sale 
cannot, except with regard to any additional costs which may be 
provided for by an order under section 94, extend in any way the 
liability of the judgment-debtor or his property under the decree 
Sita Earn v. j Oasrath Das distinguished. 

Kashi Prasad v. Sheo Sahai 186 


— : section 89 - Execu- 

tion of decree— ^Decree for sale on a mortgage — Order absolute 
for sale — Civil Procedure Code , sections 291, 310.4.] Sections 291 
and 310A. of the Code of Civil Procedure, 1882, will apply to a sale 
held in virtue of an order absolute for sale passed under section 89 
of the Transfer of Property Act, 1882, although no power is given 
under that Act to postpone the operation of an order under sec- 
tion 89. 

Raja Ram Singhji o. Chunni Lai .. Mt 205 


sections 92, 93— 

Mortgage — Redemption — Decretal money not paid within the 
time limited— Second suit for redemption barred — Civil Procedure 
Code, section 13 — Res judicata.~\ Held that a mortgagor, whether 
under a simple or a usufructuary mortgage, who has obtained a 
decree for redemption and allows such decree to lapse by reason of 
his not paying in the decretal amount within the time limited for 
payment by the decree, cannot subsequently bring a second suit for 
redemption of the mortgage in respect of which such infructuous 
decree was obtained. 

SheiJeh Q-olam Hoosein v. Musummat Alla RuJchee Beebee and 
Maloji v. Sagajt followed ; San Ravji Chiplunhar v. Shapurjt 
Sormasji Shet referred to ; Muhammad Samiuddm Khan v. Mannu 
Lai , Sami Achari v. Somasundram Achan , Periandi v. Angappa 
and Ramunni v. Brahma Dattan dissented from. 

Hay v. Razi-ud-din ... ... , ^ 202 • 

— 1883— XV (N.-W. P. and Oudh Municipalities Act) section 
55* Evidence. 


55. CLAUSE (c) — Municipal Board — Power of Municipal 
Boards to frame bye-laws— Act No XV of 1873, section 22— 
Nuisance ] Clause (c) of section 55 of Act No. XV of 1883 was not 
intended to empower a Municipal Board to make rules which would 
enable^ it to confiscate private rights without making' any com- 
pensation, or to treat as nuisances acts which are not in law oi 
with regard to public health or convenience capable of being con- 
sidered nuisances b 

The clause was meant to give to Municipal Boards power to 
make rules for prohibiting the establishment of markets/that is 
to prevent new markets being established, and to give them power 
to control the maintenance of existing markets or of markets which 
might be established with their sanction. 
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By “ maintenance ” is meant the keeping up of a market in such 
a manner as would make it a fit place for the carrying on of a mar- 
ket haying regard to public health and public convenience 

Ganga Narain v. The Municipal Board of Cawnpore . 313 

ACTS — 1887 “IX (Provincial Small Cause Courts Act) Schedule II, 
Article 29 (c) — Suits by a retired 'partner for the consideration 
due on account of his retirement — Jurisdiction — Small Cause 
Court.] A suit by a retired partner for money alleged to have 
been agreed to be paid to him by the continuing partners in consi- 
deration of his retirement^ not excluded from the jurisdiction of 
a Court of Small Causes, 

Fauji Lai v . Changa Mai . 613 

1889— -VII (Succession Certificate Act) section 4 -—Certificate 

not to be given for collection of part only of a debt — Debt in 
part satisfied A certificate for collection of debts under Act 
No. VII of 1889 may be given for the collection of any one or more 
separate debts of the deceased; but not for the collection of part only 
of a debt. Where, however, a portion of a debt in respect of which 
a certificate is sought has been discharged, it is not necessary for the 
applicant to pay duty on more than the unsatisfied portion of the 
debt. 

Muhammad Ali Khan v . Puttan Bibi ... ... 129 


AFFIDAVIT by accused person. See Criminal Procedure Code, section 
342 

AGREEMENT to satisfy decree by instalments. See Act No IV of 1882, 
r sections 88, 89, 94. 

ALIENATION by Hindu widow See Act No. XV of 1877, Schedule II, 
Article 125. 

ALLUVION. See Regulation No. XI of 1825, section 4. 


APPEAL — Act No. II of 1882, sections 55, 60, 61, 74— Order, dismissing 
application for removal of a trustee — Civil Procedure Code y sec - 
* tion 2— Decree.] No appeal will lie from an ordei dismissing an 
application for the removal of a trustee, such order not being a 
"decree” within the meaning of section 2 of the Code of Civil 
Procedure and not being otherwise appealable. 

Wilson v. MacAfee 

Civil Procedure Code , section 310 A — e> Order” — "Decree” 

— Execution of decree .] No appeal will lie from an order passed 
under section 3 10 A of the Code ot Civil Procedure refusing to accept 
a deposit tendered under that section on the ground that it was 
too late. 

Bashir-ud-din v. Jhori Singh 

* Civil Procedure Code , , section 372 — Order dismissing appli - 

cation to be brought on the record — “ Decree ” — " Order.”] An 
appeal will lie from an order dismissing an application under sec- 
tion 372 of the Code of Civil Procedure to be brought upon a record 
as representative of a deceased party, such order being a decree with 
the meaning of section 2 of the Code. 

Indo M&ti Gaya Prasad 


131 


140 


142 
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APPEAL. See Act No. XV of 1877, sections 5 and 12 ; Schedule II, 
Article 152. 

See Civil Procedure Code, Sections 108, 157. 

See Procedure. 

to Her Majesty in Council. See Practice. 

ATTACHMENT See Civil Procedure Code, section 276. 

BURDEN OF PROOF. See Civil Procedure Code, sections 344 et seq. 

CAUSE OF ACTION See Mortgage. 

Misjoinder oi—See Civil Procedure Code, section 43. 

CERTIFICATE OF SUCCESSION See Act No. VII of 1889, section 4. 

CIVIL AND REVENUE COURT. Jurisdiction of See Act No. XIX 

of 1873, section 241. 

See Jurisdiction. 

CIVIL PROCEDURE CODE, section 2. See Appeal. 

section 13, Explanation II, — lies judi- 
cata — Matter which might have been ptade ground of attack in a 
former suit,'] Where a plaintiff sued for possession of immovable 
property as owner, having no title as owner, but a possible title as 
mortgagee, it was held that he could not in a subsequent suit between 
the same parties for possession of the same property claim as mortga- 
gee ; inasmuch as his title as mortgagee might have formed an alterna- 
tive ground of attack m the former suit. Amolak Ram v Champa 
Lai , Mathura Prasad v Sambhar Singh , j Hasan Ah v. Stray 
Husain , Atchayya v. Bangurayya and Kameswar Pershad v. 
Rajkumari Ruttun Koer referred to. 

Imam Khan v. Ayub Khan ... ... '•* ^17 

SECTION 13. See Act No. II of 1882, 

sections 63 and 64. 

section 13. See Act No. IV of 1882, 

sections 92, 93. 

• SECTIONS 37 AND 432— Suits brought by 

an independent prince— Signature and verification of plaint — 

M Recognized agent” — Procedure.] Section 432 of the Code of 
Civil Procedure was not intended to limit the scope of section 37 of 
the Code, and does not prevent the institution of a suit by an Inde- 
pendent Ihrince in his own name and through a recognized agent 

other than one appointed under section 432. Beer Chunder Mani- 
kya v. Ishan Chunder Burdhun followed. 

The Maharaja of Bhartpur v . Kacheru ... . ... 510 

* Section 43 —Act No, IV of 1882 ( Trans- 
fer of Property Act) Section 85 — Cause of action — Rights inter se 
of two mortgagees of the same property from the same mortgagor.] 

Two persons each held a mortgage over the same property from the 
same mortgagor. The mortgages were both executed on the same 
day. The mortgagees each instituted a suit for sale on the same 
day and obtained decrees, in execution of which they had the mort- 
gaged property put up for sale, and each purchased it at the sale 
under his decree respectively. Neither mortgagee made the other a 
party to the suit on his mortgage. The representative of one of the 
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mortgagee decree-holders, Mussammat Sangari, got possession of the 
mortgaged property and held it as against the other mortgagee 
decree-holder or his representatives. Thereupon the representatives 
of the other mortgagee brought their suit for possession of a moiety 
of the property, or in the alternative for redemption of the other 
mortgage 

J3L eld that such suit was not barred either by the provisions 
of section 43 of the Code of Civil Procedure or by reason of those of 
section 85 of the Transfer of Property Act, 1882. 

Balmakund v Sangari ... ... . ... 379 

VTL PROCEDURE CODE, section 43. See Execution of decree. 

section 108, 157 -' Order setting aside ex 

parte decree — Appeal .] No appeal will lie from an order made under 
section 157 read with section 108 of the Code of Civil Procedure 
setting aside a decree passed ex parte in default of appearance of 
the defendant on a day to which the hearing of the suit had been 
adjourned. Jonardan I) obey v. Bamdhone Singh , referred to. 

Bhagwan Dai v. Hira ... . . ... 355 

sections 45, 212, 244— In a suit for 

land and mesne profits inquiry as to the latter deferred by the 
judgment .] A Court; which had virtually adjudged mesne profits to 
the claimant in the same judgment in which it decided that she was 
entitled to the immovable property claimed, left open the question 
of the amount of those profits to be decided in subsequent proceed- 
ings. In the decree which followed no mention was made of the 
profits. 

Held that it was competent to the Court to defer the inquiry in 
that manner, nothing in the Code of Civil Procedure preventing 
such a disposal of the suit. If there had been a technical omission 
in the decree it had not affected the right of the plaintiff. 

Muhammad Abdul Majid v. Muhammad Abdul Aziz ... 155 

sections 209, 222 See Act No. IV of 

1882, sections 86, 88, 89. 

— section 211 '—Execution of decree — Mesne 

profits — Interpretation of decree awarding “future mesne 
profits A decree for possession of immovable property was passed 
by the District Judge of Mirzapur on the 12th of November 1887, 
in favour of a plaintiff declaring that “ the plaintiff is also entitled 
to mesne profits.” That decree was affirmed by an order of Her 
Majesty in Council dated the 11th of May 1895, without variation 
in respect of the order as to mesne profits. Possession of the immovable 
property to which the decree related was obtained by the decree-holder 
on the 30th of November 1895. 

Held that the decree of Privy Council was to be construed 
as a decree awarding mesne profits up to the date when possession 
was obtained and from the date of the institution of the suit. 
FaJcharuddm Mahomed Ahsan v. Official Trustee of Bengal and 
Bur an Chand v. Boy Badha Kishen referred to. 

Bijai Bahadur Singh v. Bhup Infer Bahadur ^ 290 

* sections 234, 248, See Execution of decree. 
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CIVIL PROCEDURE CODE, sections 244 and 27$*-~ JEaftcution of 
decree— Representative of a party to the suit— Purchaser of 
property under attachment in execution of a dedree.'] The 
purchaser of property which is under attachment in execution of 
a decree is a representative of the judgment-debtor under that 
decree within the meaning of section 244 of the Code of Civil 
Procedure. Madho Das v. Ramji Ratals referred to 

A person to whom section 244 of the Code of Civil Procedure 
applies cannot avoid the application of that section by filing his 
objection to execution under section 278 Shankar Dat Dube v. 
Harman and Co ., and Imdad All v Pagan Lai referred to, 

Lalji Mai o Nanct j£ishore ... 332 

sections 244 and 278 — Execution of 

decree — Decree for sale on a mortgage — Mode of intervention 
of third party claiming an interest by succession in the property 
decreed to be sold 3 Two heirs of a Muhammadan woman took 
possession on her death of certain immovable property left by her to 
the exclusion of thethiid heir, their sister They mortgaged that 
property. The mortgagee brought a suit and obtained a decree 
for sale After decree one of the mortgagors di«d and his sister was 
brought upon the record as his representative. The property was 
sold, and subsequently the sister brought a suit against the auction 
purchaser for recovery of her share in the mortgaged property 
Held that section 244 of the Code of Civil Procedure did not apply 
and that the suit was maintainable. Deefholts v Peters and 
Seth Chand Mai v Durga Dei referred to 

Sanwal Das v. Bismillah Begam .. ... ... 480 

section 253. See Execution of decree 

section 267A. See Act No IV of 1882, 

sections 88, 89, 94 

— section 279 — Execution of decree — 

Attachment — Effect upon maintenance of attachment of order 
dismissing application for execution .] Where property has once 
been attached in execution of a decree, an order merely dismissing an 
application for execntion, which order does not contain specific words 
withdrawing the attachment and which is not an order declaring the 
decree incapable of execution, will not have the effect of raising the 
attachment, and if in appeal such order is set aside, the decree-holder 
will be in the same position as he was before and entitled to the full 
benefit of the attachment Q-unga Rai v. Mussammat SaTceena 
Regum , Nadir Hossem v. Pearoo Thovildannee and Q-olam 
' Yaheya v, Sham Soonduree Kooeree referred to 

The Bank of Upper India v. Sheo Prasad ... ... 482 

. sections 291, 310 A. See Act No. IV of 

1882, section 89. 

• — section 293. See Execution of decree. 

* section 310A. See Appeal. 

section 316-«&»Ze certificate— Title of 

auction purchaser who has not obtained a certificate — Execution of 
decree .] Although the auction purchaser at a sale held in execution 
of a decree may not obtain a full title until a certificate lias been 
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granted, this giust not be considered as necessarily destroying any 
lesser interest which arises by reason of general equitable principles. 
Dagdu v. Pancham Singh Gangaram and Met Ram v. Bafdeo, 
approved. 

Cbiddo t>. Piari Lai w ... ... ... 

* CIVIL PROCEDURE CODE, sections 318, 310 —Execution of decree— 1 
Limitation -Sait Jor possession of property pm chased at 
auction sale in execution of a decree— Efftct of formal possession 
in- saving limitation .] Where possession of property purchased 
at auction sale in execution of a decree is foimally given by the 
Court under section 318 or section 319 of the Code of Cnii 
Procedure, although the actual possession may remain with the 
judgment-debtor, the date of the granting of such formal possession 
forms as against the judgment debtor a fresh starting-point for 
limitation in respect of a suit for possesion of the propeity apld 
brought by the auction purchaser or his representative. Jaggo* 
bnndhu Mukerjee v. Ram Chunder Bysaak and Joggohundhu 
Mitier v. Purnantind Gossami referred to. 

Maugli Prasad «. Debi Din ... ... ... 499 

SECTIONS 314 et seqq — Insolvency — A p* 

plication for a declaration of insolvency showing that applicant 
has assets apparently in excess of Ms liabilities — Burden of 
proof. ] It does not follow that becaus) a person has assets of a 
nominal value in excess of his liabilities bo is not ontitled to be 
declared an ms dvent. But where a person applies to be declared 
an iu solvent and shows in his statement that Ins assets exceed liis 

• liabilities, be must show also that by the sale of his interests Oi 
other lealization of his assets a sum would not bo secured wdiich 
would enable him to pay bis debts in lull. Joioalla Nath v. 
Parbatty Bibi discussed. 

Baldeo Das v. Suklidoo Das ... ,.« ... 123 

— ■ — section 357 —Insolvency — Execution of 

r decree — Limitation.'] ..Section 357 of the Code of Civil Procedure 
provides a limitation of its own and in prostitution for the limita 
tion provided for the execution of deci ees by the Indian Limitation 
Act, 1877. 

Lalnian v. Gopi Nath ... w 144 

section 372. See Appeal. 

— section 30G— Execution of decree— 

Powers of Court executing a decree for partition .] Meld that a 
Court has no power under section 396 of the Code of Chil Procedure 
to order its amin to cause a wall to bo built separating portions of 
property of which partition has been decreed. 

Sohan Lai v. Hardco Sahai ^ M « 194 

section 539. See, Court-fee. 

• - * ■ . section 583 — Execution of decree— Res ti* 

tuhon of an advantage obtained by virtue of a decree 
subsequently reversed on appeal .] The bolder of a docree of th* 

High Court for costs Assigned his lights under that decree. Tht 
assignee caused his name to be brought on to the record as tiaasf«?ft 

5 
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in place of tlie decree-holder,- and ho, -and after him his legal repre- 
sentative, executed the decree against the judgment-debtor. The 
decree was appealed to the Privy Council, but the assignee was not a 
party to the record in that Court. The Privy Council reversed the docroe. 
Thereupon the successful plaintiff applied under section 583 of tho 
* Code ot Civil Procedure to obtain restitution fiom the representative 
of the assignee of the amount realized in execution of the decieo of 
the High Court. Held that, whether or no theamounl realized by 
the assignee was recoverable by suit, it was not recoverable by 
proceedings under section £33 of the Code, inasmuch as the assignee 
was no party to the decree of the Privy Council 

Bhagwati Prasad v. Jamna Prasad ... ... 136 

CIVIL PROCEDURE CODE, section 623 See Act No. XII of 1SS1, 
section 185. 

COMMON GAMING HOUSE. See Act No. Ill of 1867, section 6. 

COMMITMENT, See Act No. I of 1878, section 9. 

COMPLAINT. See Criminal Procedure Code, section 56Q. 

CONDITIONAL SALE. See Mortgage by conditional sale. 

CONTRACT — Sale-~Deposit — Contract going off through default of 
purchaser— V endor entitled to retain deposit . ] Held that whore a 
contract for sale goes off by default of tho purchaser, the purchaser 
cannot recover any deposit which may have been pud by him to the 
vendor in pursuance of tho contrict. JEx parte JBarrell , in re 
Parnell and Howe v. Smith referred to. 

Bishan Chand v. Radii a Kishan Das ... ... 489 

, Breach of — See Act No IX of 1872, section 107. 

CONTRIBUTION— CWs — Joint decree for costs against defendants 
having separate defences , defendants being also wrong doers — 

Suit for contribution — Suit not maintainable ] In a suit against 
one defendant for possession of certain property, which was claimed 
as his by tho original defendant, ceitain third persons, got themselves 
added to the array of parties as defendants and put in a defence 
in opposition to and exclusive of that of the first defen- 
dants. „ The plaintiff in that suit obtained a decree, the claims of 
loth sets of defendants being fouud to be unsupported, and the 
decree gave costs jointly against all tho defendants. The docroe hav- 
ing been executed for costs "against the first defendant; he sued tho 
other defendants for contribution. Held that tho suit would not 
lie. Kristo Ckunder Chaff erjee v. 7 Vise, Sreeputty Hoy v. Loharam 
Roy, Abdul Wahid Khan v. Shaluka Pibi and Suput Singh v. Imrit 
Xewari referred to. 

Fakir e v . Tasadduq Husain 462 

CONTRIBUTION, See Act No IV of 1882, section 82. 

COSTS, See Contribution. 1 " 

COURT-FEE —Act No VII of 1870 (Court-Fees Act) Sch. II, Art 17, 
cl. vi — Qivil Procedure Code , section 539 — Prayer for apppomt - 
meni of plaintiffs as trustees— Declaratory relief] A prayer in a 
plaint purporting to he a plaint under section 539 of the Code of Civil 
Procedure, that the plaintiffs themselves may be appointed trustees, 
is not a prayer for possession requiring to be stamped at the value of 
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the trust property, but is a prayer for a relief falling within article 
17, cl. vi, offjbhe second schedule to Act No. VII of 1870. Sonachala 
v. Manika t I)elroos Banoo Begum y. Asghur Ally Khan and Chnrao 
Mirza v. Jones referred to and distinguished. 

Thakuri v. Bramha Narain ... 60 

COURT -PEE. See Act No. VII of 187(\ section 10, cl. ii. 

. — — See Act No. VII of 1870, section 12. 

See Act No. VII of 1870, sch. ii, art 17, cl. (vi). 

CRIMINAL BREACH OF TRlfST. I See Criminal Procedure Code, sections 
179, 185. 

CRIMINAL PROCEDURE CODE, section 12. See Jurisdiction. 

■' section 29. See Act No. I of 1878, 

section 9. 

— — — sections 110, 117 — Security for good 

ehaviour — Transfer ^Criminal Procedure Code , section i (S20/J 
Where a Magistrate instituting proceedings against a person under 
section 110 of the Code of Criminal Procedure has “ acted " within 
the meaning of section 117 of the Code, no order can he made 
subsequently under soction 526 of the Code transferring tho case from 
his Court. 

In the matter of the petition of Gudar Singh 391 

— - sections 172, 161, 162 and 167— 

Police diaries — What the diary should or should not contain — 
Statements recorded under section 161 of the Code of Criminal 
Procedure — Use which may he made of the special diary by the 
h Court— Right of the accused or his agent to see the special diary 
— Act No 1 q/1872 ( Indian Evidence Act ) sections 145,161, 39.] 

A Sessions Judge, although he has power in any particular case 
which is before him to send for the Police diaries connected with tho 
case, if he thinks it necessary to peruse them, has no authority to 
issue a general order that in every case committed for. trial to the 
Court of Session, and in every criminal appeal, the Police diaries 
shall be submitted to the Court simultaneously with the Magistrate’s 
record of the case. Such an order is illegal. 

In no case is an accusod person entitled as of right to a copy of 
any statement recorded by a Police officer in the special diary pre- 
pared under the authority of section 172 of the Code of Criminal 
Procedure. 

The special diary may he used by the Couit to assist it in the 
inquiry o'** trial by suggesting means of further elucidating points 
which need clearing up and which are material for the purpose of 
doing justice between the Ciown and the accused; but entries in tbe 
special diary cannot by themselves be taken as evidence of any date, 
fact or statement therein contained. 

Tho special diary may also bo usod by the Court for the purpose 
of contradictiug the Police officer who made it, and the special diary 
may ho used by the Police officer who made it, and by no witness 
other than such officer, for the purpose of reficshingJiis memory. .. 

If the special diaiy is used by the Court to contradict the Police 
officer who made it, or by the Police officer who made it to refresh 
hi s memoiy, the accused peisou or his ngeut has a right to see that 
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portion of'the &i*r> which ha* been referred to for either of these 
purpose*, that is to say, the accused person or his agent ishentitled to 
teS the particular entry which has been referred to and so much of 
the diary as iu the opinion of the Comt 13 necessary in that parti- 
cular matter to the full understanding of particular ontiy so used, 
bul do more 

So held by the Full Bench. 

Ter Edge, CJ, K>ox, Bnuit, and Bfekitt, JJ.— JL Police 
officer investigating a case may lawfully reduce into wilting in the 
special diary the full and unabridgtd statofiient made to him by a 
person whom lie is examining or has examined under section 161 of 
the Code of Criminal Procedure, and if he does so, his recoid of such 
statement is part of the special diary and is just as much privileged 
as dnjf dthei entry ifi the diary. 

All statements made under section 16J of the Cod* of Criririnal 
Procedure to a Police officer and reduced into writing by him should 
U) reduced into writing in the special diary and not elsewhere. 

Per Banekji, J. and Aikman, J —Statements recorded under 
sbetiou 161 Of Code of Criminal Procedure by a Police officer making 
an investigation were not intended by the Legislature to be 
fettterecHn the special diary, and if they are so entered do not form 
an integral part of the diary and are not privileged, hut the accused' 
person or his agent is entitled to see them. 

A mere summary, Lowever, of facts asceitained by an investi- 
gating officer fiom persons examined by him, not being a rcpoit of 
their actual statements, miy propeily iiud a place in the special 
diary. 

The follow ing cases were referred to i—lhe Empress v. Kali 
Ciurn C hunan } Kalin v. The Queen- Empress, Queen-Empress v. 

JS~ asir-ud-din, Queen-Empress v, Jhubboo Muhton, In Ike matter 
of Mahomed All l£aji V. The Queen Empresi, Bxkao Khan v. 

The Queen-Empress, iSheru Ska v The Queen Empress , Queen • 
Empress v. Kudr Singh and Key v Ullamckand, Kapurckand 
inferred to 

Qiiceu -Empress 0 . ATannu ... ... S90 

ClilMINAL PROCEDURE COPE, sections, 179, IH5— Jurisdiction — 

Tlacre where consequence of act ensued—Cnmmal brehch of 
trust— Act Ko.XLK of 1860, section 408 J B., an employ^ of a 
Company the office of which was at Cawnpore, was charged With the 
offence punishable under section 408 of the Indian Penal Code The 
complainant alleged that B being in charge on behalf of the Company 
at a place in Bengal, of ceitain goods belonging to the Company and 
being ordered to return the said goods to Cawnpoie, never did so, and 
failed to account for the goods, or their value, to the loss of the 
Company. Held that on the statement of the case by the complainant 
the Courts at Cawnpore had jurisdiction to inquiro into the charge, 
iuasinuch as the consequence of B’s acts, namely, loss to the Company, 
occurred iw Cawnpore. 

, Queen-Empress t. O’Bi ion Up 

■ - ------ , section 188 — Act Eo. XL V of 

lbot), section 866 —Kidnapping from lawful guardianship— 

Of cnee committed outside British territory — Jurisdiction — 
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Certificate oj* Political Agent .] The absence of tbe certificate of 
the Political Agent requiiod by section 188 of tbe Codo of Criminal 
Procedure 5^ an absolute bar to the trial of a case to which the 
provisions of that section apply 

Semite that the offence of kidnapping from lawful guardianship 
punishable under section 363 of Act No. XLV of 1860 is not a con- 
tinuing offence, 

Quoen-Empress v. Itaru Sundar ... ... ... 100 

CRIMINAL PROCEDURE CODE, section 195— Sanction to prosecute— 
“Court to which appeals ordinarily he” — Collector — District 
Judge.'] For the purpose of granting or revoking a sancrion to 
prosecute refused oi granted under section l95]of the Code of Criminal 
Procedure, an Assistant Collector of the first class is subordinate to 
the District Judge, llari Prasad v. Deli Dial followed Queen - 
Empress v. Ajudhia Prasad consideied. 

Shankar Dial o. Venables ... ... ... 121 

- section 211 — Procedure — Witnesses 

■ — Right of accused to have witness summoned in his defence when 
he has ref used to give in a list in the Magistrates Court.] If an 
accused person, on being called upon under section 211 of the Code of 
Criminal Procedure to give orally or in -writing a list of the porsons 
whom he wishes to be summoned to give evidence on liis trial, 

declines to give in such list, he cannot compel the Magistrate after com- 
mittal to issue any summonses for witnesses on his behalf Neither 
uuder subli circumstances will the Sessions Judge bo obliged to issue 
summonses for the attendance of such witnesses unless ho is satisfied 
that their evidence may be material. Queen-Empress v. Har 
Gohnd Singh refeired to 

Queen Empress v . Shakir Ah ... ... ... 602 

section 342— -Perjury— False state- 
ment made ly a convict in an affidavit in support of an applica- 
tion for revision of the order ly which he was convicted ] Meld 
that a person, seeking by an application m revision to get rid 
of a conriction standing against him, is incapable of tendering 
his *wn affidavit in support of such application and consequently 
that, if he did tender such an affidavit, he could not be prosecuted 
for falso statements which might be contained therein. Queen- 
Empress v. Subhay y a referred to. 

In the matter of the petition of Barkafc ,, t ... 200 

* SFcrioxs 367 and 42 4— Judgment of 

Appellate Court — What such judgment must contain] A Magis- 
trate haring special poweis under section 31 of the Code of Criminal 
Procedure convicted one P. 13. under sections 471 and 470 of the 
Indian Penal Code and scnteuccd him to four ycais’ rigorous impri- 
sonment. 1\ B. appeal* d to the Sessions Judge, and on that appeal 
the Sessions Judge lecorded tho following judgment : — “ I have 
perused the recoid and see no cause for interim cuco with the find 
ing of tho District Magistrate. As regards the sentehco, it is not 
excessive, but, having regard to tho gioat age of the appellant, I 
will reduce it to throe years’ riguous impugnment with throe 
months’ solitai y confinement. ’ 
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Held that this judgment was in compliance with the provision# 
of section 367 of the Code of Criminal Procedure, read with section 
424 of the same Coda. 

Queen-Empress v. Pandeh Chat #M ,,, 606 

CRIMINAL PROCEDURE CODE, sections 488, 489, 490 — Maintenance 
— Flea of divorce in answer to an application for enforcement of 
an order for maintenance of a wife .] Where in answer to an 
application for enforcement of an order under section 488 of the Code 
of Criminal Procedure for the maintenance a wife, the party against 
whom such order is subsisting pleads that he has lawfully divorced his 
wife and therefore the order can no longer be enforced, it is the duty 
of the Court hearing the application to entertain and consider such 
pies, and, if it find the plea established, to decline to enforce the order 
for any period subsequent to the date when the maniage ceased to 
subsist between the parties. 

In such case, where ths parties are Muhammadans, the marriage 
will be deemed to subsist until the expiration of the iddat 

In section 489 of the Code the “ change in circumstances ” referred 
to is a change in the pecuniary or other cncamstances of the party 
paying or receiving the allowance which would justify an increase or 
decrease of the amount of the monthly payment originally fixed, and 
not a change in the status of the paities which would entail a 
stoppage of the allowance. 

So held by Aikman and Blenneiliassett, XL, dissentient e Knox, X 
In the matter of the petition of Dm Muhammad , Abdur Fohoman 
v. j Safchma, Zeb-un-nissa v Mendu Khan, In re . Kasam Firbhai, 

In re Abdul Ah Ishmailji , Mahomed Abid All Kumar Kadar 
v Ludden Sahila and Mussammat Faji v Naioab Khan ref erred to. 

Nepoor Aurutv. Jurai dissented from. Mahbuban v. FaJcir DaJchsh 
overruled. 

Shab Abu Ilyas v. Ulfat Bibi ... ... 60 

— section 626 — Transfer of Criminal 

case— Grounds upon which transfer may be granted ] What the 
court has to consider in the case of an application under section 626 of 
the Code of Criminal Procedure is not meiely the question whether there 
has bean any real bias in the mind of the presiding Magistrate 
against the accused, hut also the fuithcr quustion whether incidents 
may not have happened, which, though they may be susceptible of 
explanation and may have happened without there being any roal bias 
m the mind of the Magistrate, are nevertheless such as are calculated 
to create m the mind of the accused a reasonable approhousion that 
he may not have a fair and impartial trial. Dupei/ron v. Driver 
followed 

Farzand Ah r. Hanuman Prasad ... 64 

SECTIONS 526, 102-Transfer of crxmi* 

nal caseby the High Court to the Court of a District Magistrate- 
Interpretation of order— Practice ] When a criminal case is trans- 
ferred by an order of the High Court from a Couit subordinate to a 
District Magistrate to the Court of a District Magistrate, if it is in- 
tended that the Distiict Magistrate shall have power to transfer the 
case to a Subordinate Court, that intention will be expiessedintho order 
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of the High Couifc If no such intention is expressed, it will be under- 
stood that, in<he case of a transfer from a Court subordinate to i 
District Magistrate to a District Magistrate’s Court, that District 
Magistrate’s Court is expected to try the case itself ; but, when the 
transfer is from the Court of one District Magistrate to the Court of 
another District Magistrate, it will be understood that, unless the 
contrary is directly expressed, the Magistrate of the Court to which the 
transfer is made has power and jurisdiction to apply section 192 of 
the Code of Criminal Procedure and to transfer the case to the Court 
of any Magistrate subordinate to him who may be competent to 
try it. 

Queen-Empress v, Mata Prasad Mt ... 219 

CRIMINAL PROCEDURE CODE, section 526, See Criminal Procedure 
Code, sectipns 110 and 117. 

section 526. See Magistrate, powers 

of — 

* — sections 545, 547 — Fine — Portion of 

fine paid as compensation to complainant— Sentence of fine set 
aside —Recovery of compensation from complainant — Procedure ] 

On a sentence of fine being passed it was ordered, under section 545 of 
the Code of Criminal Procedure, that a portion of the fine should be 
paid as the compensation to the complainant, and it was so paid. Sub- 
sequently the sentence was set aside in revision by an order of the 
ffirh Court which directed that the fines should be refunded. 

Meld that the sum which had been paid to the complainant 
was recoverable under this order as part of the original fine, and that 
ft was Recoverable by process under section 547 of the Code and not 
by suit in a Civil Court. 

Mutasaddi v, Mani Ram ,,, #M 112 

- -■ ■■ — »-«—* — section 560 —Compensation for fri- 
volous and vexatious complaint — Order m the alternative for 
imprisonment.'] It is not competent to a court in awarding com- 
pensation under section 560 ‘of the Code of Civil Procedure against a 
complainant for making a frivolous and vexatious complaint to 
' order at the same time that in default of payment of the com- 
pensation the person against whom the order is made suffer 
imprisonment. Queen-Fmpress v. Funna approved. 

Msnjhli v . Manik Chand ... M# IM 73 

CUSTOM. See Hindu law. 

• See Muhammadan law. 

DAMAGES. See Mortgage. 

— Measure of—, See Act No. IX of 1872, section 107. 

DECREE ex parte. See Civil Procedure Code, sections 108, 157. 

— — for money. See Execution of decree. 

DEPOSIT. See Contract. 

EASEMENT. See Act No. 1 of 1877* section 54. 

* — See Trespass. 

EJECTMENT. See Act No XII of 1881 section 42, 
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ESTOPPEL. See Act No. VII of 1870, section 12. 

EVIDENCE — Muhammadan law — Alleged gift by a Muhammadan 
father to his son .] Government securities were indorsed jind deliver- 
ed by a Muhammadan father to his son in the presence of the local 
Treasury Officer On the question, raised after the father's death, 
whether this was intended to transfer the ownership, or was a benarrn 
transaction, leaving the true ownership in the father, the courts 
below had drawn different inferences from the proved facts The 
first court decided that the ownei slnp had ’’been changed, the notes 
having been gi\ en with only a reservation of th'e temporary use of 
the interest. The High Court found that the ownership remained in 
the father. 

On a review of the possession of the paities at the time, and of 
their subsequent conduct down to the father s death, the Judicial 
Committee affirmed the judgment of the High Court, on the evidence 
pointing out that the first Court's theory of the reservation differed 
from the case alleged by the defendant and from that actually made 
out by the plaintiff at the hearing. 

Nawab Ibrahim All Khan v, Uramat-ul Zolira ... 267 

— Tresumption — Municipal byedaw, presumption as to 

validity of Act No. X V of 1883, section 55,] Wheie a person 

was tried for and convicted of a bieach of ccitam bye-laws purpoi t- 
ing to have been duly passed by a Municipil Board, it was held that 
the presumption was that such bye-huvs had been passod with duo 
regard to the necessary procedure and w r ore not illegal, and that it 
lay upon the accused to object to their validity and was no put of 
the duty of a Court exercising appellate or re visional jurisdiction 
to enter of its ow r n motion into the question whether such rules 
had been properly fiamod m accordance with the provisions of 
the law on that subject. The Municipality of Sholapur v. The 
Sholapnr Spinning and Weaving Company referred to. 

Queen -Em press v. Bam Chandar M , 493 

See Act No. XLV of 1860, section 451. 

See Aet No. 1 of 1872, sections 18, 21. 

. — — See Mortgage by conditional sale. 

- — See Criminal Procedure Code, sections 172 5 161, 162, and 167, 

EXECUTION OF DECBEB, Act JTo XV of 1877. Schedule IL article 
178 — Limitation ] Certain holders of a decree for sale under section 
88 of the Tiansfer of Property Act applied for execution of their 
decree on the 6th of January 1887, and the application was granted. 

A third party, however, appeared and filed an objection under section 
278 of the Code of Civil Procedure, which was allowed. Thereupon 
the decroe-holdors brought a suit under section 283 of the Code. They 
obtained a decree on the 5th of June 1888; but the intervenor 
arrealed, and the final decree in appeal was not passed until the 
28th of May 1892. On the 27fch of April 1892, the decree-holder 
again applied for execution of the decree. Held that execution was 
time-barred under articlo 178 of the second schedule to Act No. XV 
of 1877. 
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EXECUTION OP DECREE — Civil Procedure Code, section 4&— Success- 
give applications for execution in respect of different reliefs grant- 
ed by the same decree ] Section 43 of the Code of Civil Procedure is not 
applicable to proceedings in execution of decree. So held by Edge 
C J., Tyrrell, Knox, Blair and Burkitt J.J. 

Where a decree grants different reliefs, as, for example, possession 
of land and mesne profits, it is competent to the decree-holder to 
execute such decree by means of separate and successive applications 
in respect of each relief So held by Edge C. J., Tyrrell, Knox, Blair 
and Burkitt J.J., Pam TSahsh Singh v. Madat Ali and Radha 
Kishen Lall v Radha Pershad Sing cited. 

Sadho Saran v Hawal Pande ... ... ... 98 

Civil Procedure Code , section 293 — Sale in 

execution — Order for recovery of deficiency on re-sale— Suit to 
set aside order — Certificate of amount of deficiency ] Held that 
a suit will lie to set aside an order passed under section 293 of the 
Code of Civil Procedure 

Held also that the fact that the certificate provided for by section 
293 of the Code has not been granted will not prevent the decree- 
holder or the judgment-debtor, as the case may be, from recovering 
from the defaulter the deficiency arising on a re-sale of property sold 
in execution of a decree but not paid for. 

Tapesri Lai v. Deoki Nandan Rai . ... 22 

Decree for money — Application for receiver 

of rents of immovable property of deceased JECmdv in the hands of 
his widow -Hindu law— Hindu widow's estate .] Held that a 
Court executing a simple money decree obtained against a sonless 
separated Hindu was not competent to appoint a receiver of the rents 
accruing since his decease of the judgment-debtor’s immovable 
property, then m the hands of his widow T as her widow’s estate, such 
rents not being assets of the deceased, but the personal movable 
property of the widow, and this even if the decree-holder had not, as 
in fact he had, agreed for consideration not to execute his decree 
against the movable property of the widow. 

Rani Kan no Dai v B. J. Lacy 235 

™ Limitation— Act No. XI of 1877, Schedule 

II, Article 179 — Civil Procedure Code, sections 234 , 248-- Applica- 
tions for execution made without any representative of the deceased 
judgment- debtor being brought on to the record .] Applications for the 
execution of a decree made after the death of the judgment-debtor and 
without either any representative of the judgment-debtor being 
brought upon the record or there being any subsisting attachment of 
the property against which execution is sought are not good applica- 
tions for the purpose of saving limitation. Sheo Prasad v. Hira 
Lai distinguished. 

Madho Prasad v. Kesho Prasad . ... 337 

— , — Surety after passing of decree— Mode of 

realization of security — Civil Procedure Code, section 253— Juris- 
diet 1 * 1 Where after the passing of a decree for arrears of rent a 
friend of the judgment-debtor entered into a security bond whereby he 
rendered himself personally liable and hypothecated a share in certain 

6 
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zamindari property to secure the performance of the decree, it was 
held that the obligation created by such security bond coCld not he 
enforced by a Court of Revenue by the sale of the hypothecated 
property. 

Behari Lai v Jagnandan Singh ... ... 247 


EXECUTION OF DECREE See Act No. XV of 1877, schedule li, article 
12(5). 

— - — Schedule II, Article 

179, clause (4). 

See Act No. XII of 1881, sections 170,181 

cl. (5). 

See Act No. IV of 1882, sections 86, 88, 89. 

— sections 87, 89, 92, 98. 

sections 88 and 89 

sections 88, 89, 94. 

section 89. 

— See Appeal. 

See Civil Procedure Code, section 211. 

— sections 244 and 278, 

■ section 276 

section 316. 

- sections 318 and 319. 

section 357. 

, , section 396. 

— section 583. 

EX-PROPRIETARY RIGHTS. See Act No. XII of 1881, sections 7, 9. 
FINE. See Criminal Procedure Code, sections 545, 547 

HINDU LAW— Family custom— JR, djp u ts—~ Imp artible estate — Primoge- 
niture— Evidence of converging probabilities."] In a RAjput family, 
of a clan named Jadon Thakur, long settled near Agra, holding an 
ancestral taluq of zannnd&ri villages, and having their principal 
dwelling place m one of such villages, the question arose whether, by 
a family custom, their ancestral property descended as an impartible 
estate, to be possessed by the eldest son of the last inheritor, or, 
descended as an ordinary estate, under the Hindu law, to he held 
jointly by the sons, each having the right to claim partition. 

The second of a joint family of three sons now sued the elder, 
the youngest being a co-defendant, but not taking either side. 

The evidence established a family custom that the ancestral 
property should descend as an impartible estate, and should be 
possessed by a single heir at a time, who should be the eldest son. 

All the lines of evidence, /of differing degrees of value, converged 
■onwards the same result, the /existence of this custom of impart ibility, 
and of primogenitnre. 

Perhaps no one of these lines, taken alone, would have been 
conclusive in favour of this right being established in the eldest son. 
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But, when the whole evidence was considered, the converging pro- 
babilities we$e conclusive to maintain the right claimed by the eldest 
son to exclusive possession. 

Nitr Pal Singh v. Jai Pal Singh . ... 1 

HINDU LAW — Hindu widow Reversioner — Debt incurred by a Hindu 
widow for legal necessity a but without any charge on the ancestral 
property m the hands of the widow — Ancestral property not liable 
in the hands of the reversioner. 2 The creditors of a Hindu widow 
cannot after her death ha^,e recourse to ancestral property in the 
hands of the reversioners, in respect of which property the widow had 
enjoyed only a widow’s life-estate, even though the debt sued upon 
was incurred for legal necessity and was one in respect of which such 
property might have been made liable beyond the widow’s life-time, 
if m fact no instrument charging the property beyond the widow’s 
life-time has been executed Dy the widow Shiamanand v. Har Lai , 
Ramasami Mudahar v Sellattammal referred to, Ramcoomar 
Mitter v. Ichamoyi Dasi dissented from. 

Dhiraj Singh v Manga Earn ... . . . 300 

Joint Hindu family — Liability of grandsons to pay 

interest on their grandfather's debts — Mortgage ] The mortgagee 
from a Hindu of the joint ancestral property of the latter can enforce 
his ihortgage against the grandson of the mortgagor for the reali- 
zation of the interest secured by the mortgage in addition to the 
principal amount of the mortgage. Rfarasimharav Krishnarav v. 
Antaji VirupaJcsh , JSTanomi Babuasin v Modhun Mohun , Hanooman 
Rersaud Randay v. Mussamat Babooee Munraj Koonweree and 
G-vrdharee Lall v. Kanio Lall referred to. 

Lachman Das v. Khunnu Lai - .. ... 26 

Marriage — Consent of the father of the girl not always 

necessary to the validity of a marriage. ] Under the Hindu law if 
a girl is given in marriage by her mother and all the necessary rites 
are duly performed and there is no question of force or frand and 
no other legal impediment to the marriage, the marriage will 
not be invalid merely because the consent of the girl’s father has not 
been obtained Baee Rulyat v. Jey Chund Kewul and Venlcaia- 
charyulu v. Rangacharyulu referred to. 

Ghazi v. Sukru ... ... ... 615 

—• Mitakshara— Succession — Whole blood and half blood — 

Distinction between whole blood and half blood not confined to 
brothers and their sons ] The distinction of whole blood and half 
blood applies, according to the rule of succession of the Mitakshara, 
founded on propinquity of blood, to sapinda relations other than the 
brother and his sons. Samat v. Antra not followed. 

Suba Singh v. Sarafraz Kunwar ... ... 216 

Hindu widow’s estate. See Execution of decree 

g ee Interpretation of document. 

See Pre-emption. 

HINDU WIDOW, Position of — as a pre-emptor See Pre-emptiou , 
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HOUSE TRESPASS. See Act No. XLV of I860, section 451. . 

IMPARTIBLE RAJ, See Hindu law, 

INJUNCTION. See Act No. 1 of 1877, section 54 

— , See Execution of decree 

INSOLVENCY See Act No. 1 of 1872, sections 18, 21. 

See Civil Procedure Code, sections 344 et seqq. 

section 357. 

INTEREST, See Act No, IV of 1882, sections 36, 88, 89. 

, See Hindu law. 

POST DIEM. See Mortgage. 

INTERPRETATION OP DOCUMENT— Devise by a Hindu m favour of 
a female— Presumption as to intention of testator concerning the 
estate to be taken by the devisee ] One M R., a separated Hindu- 
died in 1882, leaving him surviving two daughters and a daughter- 
in-law, Mussammat Sohni, the widow of a pre-deceascd son. 

During his lifetime M R had caused to be recorded in the 
f oajib-ul arses of two villages, D and A , owned by him — “ Mussam- 
mat Sohni, wife of my son Salig Ram, shall be regarded as owner 
after my death ” In the wajifrubarx of a third village the foil jwing 
entry was recorded — “ After my death Ganga Sahai, the adopted son, 
and Mussammat Sohni, the wife of Sali. Ram, shall have a right to 
the property 

Subsequently to the death of M R. the nature of the estate taken 
by Mussammat Sohni in the villages D and A. came before a Court of 
law and Mussammat Sohni did not challenge the decree which was 
then -passed declaring her interest to he only a life estate 

Held that under the above circumstances and having: regard to the 
sentiments prevalent among^ Hindus on the subject of the devolution 
of immovable property upon females, the devise of the villages D. 
and A must be taken to convey an estate for life only and not the 
absolute ownership in the village^ Sreemutty Soorjeemoney JDossee 
T. Denolundoo MulhcJc and Moulvie Mahomed Shumsool Hooda v. 
ShewuJcram referred to, Hira Pai v. Lafcshmi Sat and Koonj 
Behwri Dhur v Prem Chand But considered 

Mathura Das v, Bhikham Mai ... ... ... 16 

Hindu lata — Will — Intention of 

testator — Devise to wife — Widow’s estate — Stndhan.'] One Debi 
Din a separated sonless Hindu made a will in favour of bis wife, of 
which the material clause was as follows : — <e After my death the said 
Mussammat * * * is to be the person in possession and ownership in 
place of me, the executant, of all the bequeathed property aforesaid by 
right of this will 91 Debi Din died leaving a widow and a daughter 
who was married to one Janki. The widow obtained possession of the 
property comprised in the will on the.death of Debi Din. The daughter 
deed in the lifetime of the widow, who thereupon made a will leaving 
the property which had come to her from Debi Din to Janki. On 
the death of the widow certain persons alleging themselves to be 
the nearest reversioners to Debi Din claimed the property. 

Held that, on the wording of the will and having regard to the 
surrounding circumstances of the case, the testator having no near 
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male heirs, aifd the plaintiffs, if reversioners at all, being remote 
reversioners, the intention of the testator, Debi Din, was to leave the 
property in Question to his widow as her stndhan, to descend to her 
heirs. Koonjbehari Dhur v. Premchand Dutt dissented from, 
Moulvie Mahomed Shumsool ILooda v. ShewuJc Ram and Sirabai 
v. Lahshmibai distinguished. 

Janki v. Bhairon ... ... ... ... 133 

JOIST HINDU FAMILY See Hindu law, 

JUDGMENT, in Criminal appeals, contents of See Criminal Procedure 

Code, sections 367 and 42^ 

JURISDICTION — Civil and Revenue Courts — Act 1 No. XII of 1881, 
section 95, clauses (m) and (n ) — " Wrongful dispossession ” — 
Dispossession by process of law - Suit to recover damages for such 
dispossession ] The expressions “ wrongful dispossession ** in clause 
(m) and “ wrongfully dispossessed ” m clause {n) of section 95 of 
Act No. XII of 18S2, do not include a dispossession by order of Court, 
though such order may be subsequently reversed on appeal Where 
therefore a tenant who is evicted under section 36 and the following 
sections of the Rent Act, but afterwards reinstate'’ by order of a 
superior Court of Revenue, sues the evicting zamindar for damages, 
such a suit may be brought in a Civil Court Saioai Ram v. Oir 
Prasad Singh and Dhundu JBhagat v. Dal Pande referred to 

Thakur Din v Mannu Lai „ .. ... 456 


— Jurisdiction of Civil 

Courts where no remedy obtainable in Courts of Revenue — Act 
No. XII of 1881, section 95 (n) Act No. XIX of 1873, section 
64 ] A plaintiff brought his suit in a Civil Court alleging that he 
was entitled to the possession of certain land as a tenant at fixed 
rates, and that in consequence of the order of a settlement officer he 
had been dispossessed by certain persons, alleged by bim to be tres- 
passers without title, whom he made defendants, together with the 
zamindar of the land in dispute. 

Meld that, inasmuch as the plaintiff could under the circum- 
stances indicated in his plaint have obtained no relief from a Court 
of Revenue, the Civil Court was competent to entertain the suit and 
to give the plaintiff a decree for possession as against the defendants, 
other than the zamindar, who were found to be trespassers, notwith - 
standing that the Civil Court could not declare what was the nature 
of the plaintiff’s tenancy. Tarapat Ojha v. Ram Ratan and 
Aujdhia Rai v. Parmeshar Rai distinguished. 

Dukhna Kunwar v Unkar Pande ... .. ... 452 


Act No. XII of 1881 

( North-Western Provinces Rent Act), sections 95, 96 ] One Nathu 
was an occupancy tenant. On his death his widow Jhari continued in 
occupation of the occupancy holding After the death of Jhari, one 
Subami, alleging herself to be the daughter of Nathu and Jhari, 
applied in the Court of Revenue to have her name entered in the 
village papers as occupancy tenant of Nathu’ s holding in succession 
to him. The zamindars were made parties to this proceeding. The 
Court of Revenue decided in favour of the applicant Subarni. The 
zamindars appealed on the Revenue side, but their appeal was dismissed. 
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Held that no suit would lie in a Civil Court onctlie part of 
the zamindars for a declaration that they and not Subarni were 
entitled to possession of the occupancy holding in question, and that 
it should be declared that Subarni was not the daughter of Nathu. 

Subarni v Bhagwan Khan . .. 101 

JURISDICTION— Civil and Revenue Courts — Mortgage— Lease of 
mortgaged premises by mortgagee to mortgagor — Remedy of mort- 
gagee for non-payment of rent. ] Certain mortgagees, in whose 
favour a deed of mortgage providing for possession m lieu of interest 
had 'been executed, on the day following the execution of the mort- 
gage granted a lease of the mortgaged premises to the mortgagor. 

The two documents were registered on the same day. The amount of 
lent reserved by the lease was exactly equivalent to the amount of 
interest payable under the mortgage, and the mortgage deed con- 
tained a covenant that any arrears due by the lessee should he a 
charge upon the mortgaged property In the counterpart of the 
lease also a similar covenant making the mortgaged property 
security for the rent payable nnder the lease was inserted. 

Held that under the above circumstances the mortgage and the 
lease formed merely different parts of the same transaction, and that 
the mortgagees were entitled to seek their remedy for non-payment 
of the rent reserved in a Civil Co^rt by means of a suit upon the 
mortgage and were not obliged toi&iye recourse to a suit for rent in 
a Court of Revenue. Baghehn vljilathura Prasad followed. 

Altaf Ali Khan v. Lalta Pial&fc^ .. . . 496 


Suit for recovery of posses- 
sion by tenant dispossessed by a trespasser — Act Ho XII of 
1881, sections 95 (n), 99 (J) and 210 Clause (n) of section 95 or 
Act XI of 1881 must be taken to apply to cases in which a tenant 
of agricultural land has been wrongfully dispossessed by the landlord, 
or, at the instance of the landlord, by some one claiming title through 
the landholder. 

Maula v. Bahaia ... 34 

Landlord and tenant— Suit for rent of land in 

Ghwalior , defendant being resident m British India — Place where 
defendant resides.'] Held that a suit by a lessor against his lessee 
to recover rent which had accrued due in respect of agricultural land 
situated in Gwalior, the plaintiff being a subject of the Gwalior state, 
but the defendant a British subject resident in the district of 
Jhansi, was properly brought m a civil Court in the district of 
Jhansi. Curdy al Singh v, The Raja of Paridlcot referred to* 

Bhujbal v. Nanheju ... ... ,,, 450 

of Civil and Revenue Courts. See Act No. XIX of 1873, 

section 241. 


Transfer of Magistrate— Order passed by a Magis- 
trate after his successor had entered upon his appointment — 
Criminal Procedure Code , section 12.] By an order of the Local 
Government Babu Dila Ram, a Magistrate exercising jurisdiction in 
fche Meerut district, was transferred from that district “ on the arrival 
of Kunwar Kamta Prasad ” Held by Baner 31, J. that the effect of 
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the order of tiy-nsf er so expressed was that Babn Dila Ram ceased to 
have jurisdiction as a Magistrate within the Meerut district from the 
time when Kunwar Kamta Prasad commenced work as a Magistrate 
in that district. 

Held by Aikman, J. that the effect of the said order was that 
Babu Dila Ram ceased to have jurisdiction on the arrival of Kunwar 
Kampta Prasad ; but whether such arrival was his arrival within the 
limits of the district or at headquarters was not clear from the order. 

Empress of India v. AnUnd Sarup referred to. 

Balwant Kishen ... ... .. 114 

JURISDICTION. See Act No. X of 186$, sections 14, 15. 

— «r See Act No. X of 1870, section 15. 

See Act No. I of 1878, section 9. 

— - See Act No. IX of 1887, schedule II, article 29 (c). 

. See Criminal Procedure Code, sections 179, 185 

section 188 

LAMBARDAR AND CO-SHARER — Lambardar collecting rents for co- 
sharer—’ Suit by pre-empt or to recover profits accruing between 
the date of Ms decree and the time when he obtained mutation 
of names ] Held that a pre-emptor who had obtained a decree 
for pre-emption in respect of a share in a pure zamindari village 
could not successfully maintain a suit against the judgment-debtor 
co-sharer for the profits of the pre-empted share accruing betweer 
the date of the original decree and the date of his obtaining mutation 
of names, such profits having been collected by the lambardar but 
not paid over to the judgment debtor , inasmuch as neither could the 
lambardar be considered as an agent of the co-sharer, whose possession 
of the profits was the possession of his principal, nor was there any 
obligation on the co-sharer to collect the profits and hold them to the 
use of the plaintiff. 

Sri Kishen Lai v. Atma Ram .. 261 

LAND-HOLDER AND TENANT — Suit to recover arrears of rent from 
representatives of tenant at fixed rates — Liability of representa- 
tives^ Held that the legal representatives of a deceased tenant at 
fixed rates, who had died leaving the rent payable by lnm in arrears, 
were liable for payment of such arrears to the extent of the assets of 
the tenant which had come into their hands, and that this liability was 
not affected by the question whether or not they took over the ten- 
ancy of the deceased themselves, LeTchrag Singh v. Rai Singh 
referred to. 

The Maharaja of Benares v. Daljit Singh .. 352 

• Zammdar — Rights of zamindar in res- 
pect of waste lands — Wagib-ul-arz — Provisions of wagib-ul-arz as 
to rights of pasturage ] Held that a general provision contained in 
a wagib-ul-arz that village cattle might graze on the waste lands of 
the village could not be construed, in the absence of any definite 
covenant to that effect, as depriving the zamindar of his right to 
reclaim such waste lands. 

Ram Saran Singh v, Birju Singh 
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See Act No. XII of 1881? section 42. 
See Jurisdiction. 


LEASE See Jurisdiction. 

LIMITATION. See Act No. XVof 1877, sections 5 and 12 ; Schedule II, 
Article 152 


— , section 14. 

See Act No. XV of 1877, section 20. 

See Act No XV of 1877, schedule ii, article 12(5). 

See Act No XV of 1877, schedule ii, article 61. 

See Act No. XV of 1877, schedule ii. Article 120. 

See Act No. XV of 1877, schedule ii, article 125. 

See Act No XV of 1877, schedule ii. Article 141. 

See Act No. XV of 1877, schedule ii, article 179, clause (4). 
See Act No XII of 1881, sections 17 0, 181 clause (5). 

See Act No. IV of 1882, sections 88 and 89 
See Civil Procedure Code, sections 318 and 319. 

See Civil Procedure, section 357 . 

See Execution of decree 
See Mortgage. 

See Regulation No. XI of 1825, section 4. 


MAGISTRATE — POWERS OF View of the scene of the occurrence by 

a Magistrate trying a criminal case — Transfer — Criminal Proce- 
dure Code , section 526.] It is not only not objectionable, but in many 
cases highly advisable, that a Magistrate trying a criminal case should 
himself inspect the scene of the occurrence in order to understand 
fully the bearing of the evidence given m Court. But if he does so 
he should be - careful not to allow any one on either side to say 
anything to him which might prejudice his mind one way or the 
other. 

In the matter of the petition of Lalji 


powers of See Jurisdiction 

MAINTENANCE. See Criminal Procedure Code, sections 488, 489, 490. 

MARRIAGE between a Muhammadan woman and a Christian. See 
Muhammadan law. 


Validity of — , See Hindu Law 

MESNE PROFITS. See Civil Procedure Code, sections 45, 214 and 244. 

See Civil Procedure Code, section 211. 

MISJOINDER of causes of Action. See Civil Procedure Code, section 43. 
MITAKSHARA See Hindu law. 


MORTGAGE Construction of document -Post diem interest— 
Damages Continuing breach of contract - Limitation - Act 
No. XV of 187 /, Schedule II, Articles 115, 116.] No payment 
had been made on an agreement contained in a mortgage-deed for 
payment of the principal within a year, and interest thereon at a 
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stated ra^e. The deed provided that the borrower would not transfer 
the mortgaged property until payment in full of the amount due 
for priicipal and interest, and that any money paid should be first 
credited to the latter. 

In a suit brought more than seven years after the date fixed for 
payment, the courts below gave effect to the defence that the creditor 
had no right under the contract to interest at the rate specified therein 
for the period after that date ; and that limitation barred recovery 
of money by way of damages for a breach of the contract. 

Held, that the (Sourts below had erred as to the effect of the 
contract, and that there had been a failure to regard the intention . 
shown by the conditions in the mortgage-deed above mentioned, the 
High Court appearing to have acted on a fixed rule of construction, 
laid down for transactions of this kind, instead of arriving at the 
meaning of the deed by an examination of its terms. By the true 
construction of the contract, when the whole of it was considered, the 
creditor was entitled to payment of the principal with interest at the 
rate stated in the deed for the entire period of non-payment. This 
should be down to the date of the decree of the first court. In the 
decree should be added interest from its date till payment at six per 
cent, per annum. 

Even supposing the construction put by the Courts below to have 
been correct, the creditor still might have recovered six years* arrears 
of interest by way of damages, notwithstanding limitation. There 
had been a breach of contract daily while the principal remained 
unpaid, and unbarred by time. 

The judgment of the Full Bench in Narindra Bahadur Pal v. 
Khadvn i Jdusam was not approved ; as it disregarded conditions in the 
mortgage deed (which in that case resembled the present deed) 
indicating the intention of the parties to it. 

Mathura Das v. Raja Narindar Bahadur ... ... 39 

ORTGAGE — Prior and subsequent mortgagees — Redemption — Pries 
to be paid by a subsequent mortgagee redeeming after the 
mortgaged property has been brought to sale and purchased 
by the prior mortgagee .] A subsequent mortgagee is not entitled 
to redeem the prior mortgage by simply paying the price for which 
the prior mortgagee may have purchased the mortgaged property 
at an auction sale held in execution of a decree obtained by him 
without joiniug the subsequent mortgagee as a party j but such 
subsequent mortgagee must, if he wishes to redeem, pay to the 
prior mortgagee the full amount due on his mortgage. &anga 
Parshad Sahu v. The Land Mortgage BanJc and JDadoba Arjunji 
v. Damodar Raghunath referred to. Baldeo Bharthi v. Mushiar 
Singh distinguished. 

Dip Narain Singh t?. Hira Singh ... ... 527 

— Sale by mortgagor of parts of the mortgaged property 

— Suit for sale by mortgagee without joining the vendees — 8ub~ 
sequent suit to eject mortgagor's vendees — Cause of action .] A 
mortgagor, who had given a simple mortgage over certain land, sold 
some of the mortgaged property. The mortgagee, after such sale 
had taken place and without making the vendees parties to his suit, 
brought a suit for sale on his mortgage, and having caused the mort- 
gaged property to be sold, including that portion which had betg 

7 
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sold by the mortgagor, purchased it himself. The mortgagee then 
sued to eject the vendees of the mortgagor. Held that the suit would 
not lie, inasmuch as the plaintiff mortgagee had at its cobamence- 
ment no title to present possession of that particular portion of the 
mortgaged property as against anyone 

Hargu Lai Singh v. Gobind Rai . ... .. 541 

MORTGAGE — Sale of portion of mortgaged property under a decree 
not on the mortgage— Mortgage not thereby Extinguished, but 
mortgagor bound to talce into account 'tj^e full value of the 
property so brought to sale .] When a mortgagee holding a 

mortgage over two distinct properties brings one of them to sale in 
execution of a decree against the mortgagor not being a decree on 
his mortgage and purchases such property himself, the whole 
mortgage is not necessarily thereby extinguished ; but, if the 
mortgagee subsequently seeks to bring the mortgaged property to 
sale in execution of a decree obtained on his mortgage, he will have 
to bring into account the full value of the portion of the mortgaged 
property purchased by him under his former decree. Sumera Kuar 
v. Bhagwant Singh followed; Ahmad Walt v. Bajcar Husain and 
Ballam Das v. Amar Baj referred to. 

Chunna Lai v. Anandi Lai ... ... ... 196 

— by conditional sale — Sale with a right of repurchase — 

Conditional sale effected by two contemporaneous deeds — JEvidenee 
dehors the documents admissible to show what the transaction 
really was .] The plaintiff and the defendants executed upon the 
same day two documents. The one purported to be a deed of abso« 
lute sale of a certain estate by the plaintiff to the defendants. The 
other was an agreement by which the defendants covenanted, upon 
payment of a certain sum by a specified date, to reconvey the pro- 
perty sold by the first mentioned deed. 

Held that evidence was admissible dehors the documents to show 
that the intention of the parties was not to effect an out-and-out sale 
with merely a right of repurchase under certain conditions left in the 
vendor, but to constitute a mortgage by conditional sale or bai-btl* 
wafa. 

The mere fact of a deed of absolute sale being accompanied by 
another giving a right of repurchase will not, for that reason alone, 
constitute the transaction one of mortgage, but the intention of the 
parties must be gathered from the terms of the deeds or from the 
surrounding circumstances or from both. 

Aldersony. White, Lincoln v. Wright, Bhagwan Sahai t. 
Bhagwan Lin, Ali Ahmad v, Bahmat'Ullah, Bamasami Sastrigal 
v. SamiyappanayaJcan, Bapaji Apaji v. Senavaraji Marvadi , 

Bhup Kuar v. Muhamdi Beg am, and Venkappa Chetti y . Akku 
referred to. 

Balkishan Das e, W. F. Legge 484 

J See Act No. IV of 1882, section 82. 

1 - — See Act No. 1Y of 1882, section 85. 

See Civil Procedure Code, section 4>3, 

1 1 1 1 See Hindu l*w f 
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MORT GAGE. See Juriidlction. 

— Decree for sale on a ’See Civil Procedure Code, section* 

244 and 278. 

Redemption of— See Act No. IV of 1882, section* 87, 89, 

92, 93. 

— — ■ r — — — section* 92, 93*. 

- — — Usufructuary — See Act No IV of 1882, section 68 (c). 

MUHAMMADAN LAW— Dourer- Suit by heirs of Muhammadan widow 
for Tier dower — Alienation of property of the deceased husband 
by his heirs pendente lite.] While a suit for the dower debt due to 
a Muhammadan widow was pending on behalf of her heirs, the heir* 
of her deceased husband mortgaged certain property which had been 
of the deceased in his life-time. The heirs of the widow obtained a 
decree which could only be executed against the assets of the deceased 
husband. Held that this decree took priority over the mortga- 
gee's decree and a sale held m execution thereof. Bazayet Hossein 
v j Dooli Chand . 

Yasin Khan «. Muhammad Yar Khan ... ... 604 

Shias — Marriage between a Muha mmadan and a 

Christian — Invalidity of such Marriage ] A Muhammadan woman 
of the Shia sect cannot contract a valid marriage according to Mu- 
hammadan rites with a Christian. 

Bakhslii Kishen Prasad ©. Thakur Das ... ... 876 

Waqf — Illusory dedication — Fat ehaceremony 

— Custom as a guide to interpreting the intention of a waqif.~\ In 
determining whether a disposition of pi operty made by a Muham- 
madan is or is not a valid waqf, the intention of the waqif' may be 
interpreted by reference to custom prevailing at the time the waqf 
was made; and, if there is found to be a substantial dedication of 
the property dealt with to charitable uses, that dedication will 
constitute a valid waqf Mahomed Ahsanulla Chowdhry v. 

Amar chand Kundu and Abul Fata Mahomed IshaTc v Bussomoy 
Bhur Chowdhry referred to 

Phnl Chand e, Akbar Yar Khan ... ... ... 211 

— — See Act No. XV of 1877, Schedule ii. Article 

120 . 

See Evidence. 

S ee Pre-emption. 

MUNICIPAL BOARD. See Act No XY of 1883, section 56, clause ( e ). 

Certified copies of records of See Act No. 1 of 

1879, schedule 1, art. 22 

MUNICIPAL BYE-LAWS. See Evidence. 

NON-JOINDER of parties, See Act No. IV of 1882, section 86 

NOTICE. See Act No. Ill of 1877, section 50. 

NUISANCE. See Act No. XV of 1883, section 55, clause ( c J. 

PARTITION. Suit for— Trust — Joint trustees of temple — Suit for 
partition of rights as trustees .] Held that rights as joint trustee* 
to the management of and superintendence of worship at certain 
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temple., none of the trustees having any personal pecuniary interest 
in the temples or their income, could not be made the subject of 
partition by a Civil Court, that is to say, that a Civil Court was not 
competent to grant a decree declaring that each of such trustees in 
rotation should for a certain definite period enjoy exclusively the 
rights of management and superintendence. Mitta Kunth Audhi- 
oarmf v Neerunjun Audhicarry , Mancharam v. Hranshankar , 

Limba bin Krishna v Hama bin Pimplu, Anandamoyi Chaudrani v. 
Haikant Nath Hae t Pranshankar v. Prannath and Ham Soondur 
Thakur v. Taruck Chunder Turkoruttun> referred to. 

Sri Raman Lalji Maharaj v. Sri Gopal Lalji Maharaj ... 428 

PARTITION. Powers of Court executing a decree for See Civil Pro- 

cedure Code, section 396. 

PAYMENT INTO COURT. Effect of in the case of a decree for pre- 

emption. See Pre-emption. 

PERJURY See Criminal Procedure Code, section 342 

PLAINT. Amendment of— Suit brought in the name of the idol of a 
temple — Amendment allowed to name of manager of temple — JPrac • 
t\ce ] A suit relating to property alleged to belong to a temple can- 
not be brought in the name of the idol of the temple 

Where such a suit was so brought the Court in second appeal 
allowed the plaint to be amended, on certain conditions, by substi- 
tuting the name of the person alleged to be the manager of the tem- 
ple, hut without prejudice to any question which might subsequently 
be raised as to such person’s locus standi in the suit. 

Thakur Raghunathji Maharaj v. Shah Lai Chand ... 330 

See Civil Procedure Code, sections 37 and 432. 

PLEADING. See Practice. 

POLICE DIARIES. See Criminal Procedure Code, sections 172, 161, 162 
and 167.- 

PRACTICE — Appeal to Her Majesty in Council — Alleged want of 
notice to respondent— Appeal heard ex parte j There is no 
rule, among those made by the High Court under the authority of 
law, that the respondent in an appeal to the Queen in Council shall 
receive formal notice of the transmission of the record of the 
appeal, of the pendency whereof he has had notice 

The mere allegation that tho respondents in this appeal had, in 
consequence of their having had no express notice that the appeal 
had been set down for hearing, allowed the hearing of the appeal to 
take place ex parte was not considered sufficient to entitle them to a 
re-hearing thereof. 

Lalta Prasad u. Sheikh Aziz-ud-din ... ... 209 

T * Pleading — Qualified plea of guilty — Evidence to be taken ] 

In capital cases where there is any doubt as to whether an accused 
person fully understands the meaniug and effect of a plea of guilty 
it is advisable for the Court to take evidence and not to convict solely 
on the plea of the accused J 

Queen-Empress v Bhadu 
— - Act No. YII of 1870, section 12. 
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PRACTICE. See Criminal Procedure Code, sections 526, 192 

— See Plaint, amendment of. 

„ — See Will. 

PRE-EMPTlOX— Decreed pre-emptive price paid into Court by pre - 
emptor— Subsequent partial withdrawal by a creditor of the decree • 

■ holder of the money so paid i».] The holder of a decree for pre- 
emption paid the decreed pre-emptive price into Court A creditor of 
the decree-holder applied for attachment of the money so paid in, and 
ultimately was allowed by the Court to withdraw a portion of it 
After the decree for pre-emption had been confirmed in appeal, the 
pre-emptor applied for possession of the pre empted property. Held 
that the decree-holder was entitled to obtain possession, and that it 
waB not competent to the Court to pay out to anyone but the person 
entitled to it under the decree for pre-emption any portion of the 
pre-emptive price, so long as the decree for pre-emption was not 
modified or reversed in appeal. 

Abdus Salam v Wilayat Ali Khan ... . ... 256 

— Muhammadan law — 'Effect of offer by pre-emptor to 

purchase from vendee -Talab-i-ishtishhad^ Witnesses — Servants 
of pre-emptor ] Held that where a pre-emptor continues to assert 
his pre-emptive right, and on the strength of that right and in his 
character of pre-emptor offers to take the property from the purchaser 
by paying him the sale price, without resorting to, and with a view 
to avoid litigation, he cannot be said to have acquiesced in the sale 
and waived his right of pre-emption. 

Held also that in the making of the talab-i nhtishhad the 
servants of the pre-emptor are competent witnesses. The disability 
in this respect imposed by the Muhammadan law is limited to minors 
and persons convicted of slander. 

Muhammad JSfazir-ud-dm v. Abdul Hasan followed. Habib- 
un-nisa v Abdul Rahim referred to. 

Muhammad Yunus Khan Muhammad Yusuf ... 334 

Muhammadan Law— Rights of third persons having a 

claim to pre-emption where the vendee is also a person who would 
have a similar claim ■ were the sale to a stranger .] Under the 
Muhammadan law, even when the buyer is himself a pre-emptor, 
that is a person who would have the right of pre-emption against 
an outsider, other persons having a similar right of pre-emption 
are entitled to claim pre emption against the buyer ; and, in such a 
case, the rights of the claimants to pre-emption should be deter- 
mined in tbe same way in which they would have been deter- 
mined had the buyer acquired the property by enforcing bis right 
of pre-emption against a stranger, in the absence of tbe other 
pre-emptors, and the absentee pre-emptor s bad appeared subsequently 
and claimed pre-emption. Baboo Moheshee Lai v. Mr. O-. Chris- 
tian , Teelea Bharee Singh v. Mohur Singh , Lalla Howbut Lall v. 

Lalla Jewan Lai , dissented from. 

In oases of pre-emption to which the Muhammadan law applies 
the rules of that law are to be administered in their entirety where 
they are not inconsistent with the principles of justice, equity and 
good conscience. Chundo v. HaJceem Alim-ood-deen and Q-obind 
Dayal v, Inyat-ullah referred to. 

Amir Hasan v . Rahim Bakbsh ... M . ... 466 
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PRE-EMPTION — Wajih-ul-arz —Effect of co-sharer vends* joining 
with himself %n his purchase a stranger •] When in the purchase of 
immovable property in respect of which a right of pre-emption exists, 
a vendee, being a person entitled to purchase, joins with himself in 
the purchase a stranger, then, in the event of a suit for pre-emption 
being brought, if the interest of the co-sharer vendee can be separated 
from the interest of the stranger vendee, the plaintiff pre-emptor can 
succeed only as against the stranger, the rights of the co-sharer vendee 
being equal or preferential to those of the pre-emptor. If, however, 
the interest of the co-sharer vendee cannot be separated from the 
interest of the stranger vendee, the plaintiff pre-emptor can succeed 
as against both. Sheohharos Mai v. Jaich Mai approved Sheo 
Dyal Mam v. Bhyroo Mam , Guneshee Lai v. Zaraut Ali and 
Manna Singh v. Mamadhin Singh referred to. 

Ram Nath v. Badri Narain ... ... ... 14g 

— — Wajib-ul-arz — Hindu widow in possession of property 

of her deceased husband , but not as his heir — Stranger — "Effect of 
joining a stranger as plaintiff in a suit for pre-emption ] A 
Hindu widow in possession of the immovable property of her 
deceased husband, but not as his heir, there being a son living, has 
no right of pre-emption as a co-sharer by virtue of such possession, 
even though she may be recorded as a co-sharer in the village 
papers Phopi Mam v. Mulcmin Kuar and Imam-ud-din v. Surjaiti 
followed. 

Where a plaintiff having a right to pre-empt joins with himself 
in a suit for pre-emption a stranger, i e a person who has no such 
right, he thereby forfeits his right to pre-empt, and this disability 
cannot be overcome by amending the plaint by striking out the name 
of the stranger. Bhawani Prasad v, Lamru, Mam Hath v Badri 
Narain and Fida All v Mnzaffar Ali referred to. 

Bhupal Singh o. Mohan Singh ... ... 324 

— — Wajtb ul-arz — Stranger. ] Under the terms of a wajih- 

ul-arz successive pre-emptive rights were given, first, to (t own 
brothers,” secondly, to “ near cousins.” thirdly, to ** share-holders.” 

Held , the parties being Muhammadans, that with regard to a sale of 
land to which such wajih-ul-arz applied, a nephew (brother’s son) 
of a co-sharer vendee was a * stranger * and his joinder as a co-vendee 
would vitiate the sale and let in other persons having a right of pre- 
emption. Amjad Ali v. Mushtaq Ahmad approved. 

Mushfcaq Ahmad t>. Am jad Ali ... 311 

— See Lambardar and co-sharer. 

PRESCRIPTION. See Regulation No. XI of 1825, section 4, 

PRESUMPTION. See Evidence. 

PRIMOGENITURE. See Hindu law. 

PRINCIPAL AND AGENT. See Lambardar and co-sharer. 

PRIOR AND SUBSEQUENT MORTGAGEES. See Act No. IV of 1882, 
section 85. 


PRIVY COUNCIL. See Practice. 


See Mortgage. 


Appeal to the — •See Procedure. 
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PROBATE. See W ». 

PROCEDURE — Special leave to appeal— D ecrees of the Sigh Court 
made on cross appeals— Procedure.] The High Court passed a sepa- 
rate decree, on a cross appeal, identical in terms with those of a decree 
passed on the appeal in the same suit Prom the latter decree an appeal 
to Her Majesty in Council was then declared by the High Court to be 
admitted, under section 603, Civil Procedure. But the defendant’s 
application to have his appeal from the decree on the cross appeal 
similarly admitted was refused 

The Judicial Committee yas of opinion that special leave should 
he granted to appeal from tins decree, without further security being 
required than had already been taken in respect of the appeal in the 
other. 

Muhammad Ikram-ud-din v Mussammat Najiban 95 

— See Civil Procedure Code, sections 37 and 432 

— — See Civil Procedure Code, sections 45, 212 and 244. 

See Criminal Procedure Code, section 211. 

— • See Criminal Procedure Code, sections 545, 547. 

See Plaint, Amendment of . 

RAJPUTS. See Hindu law. 

RECEIVER. See Execution of decree. 

RECOGNISED AGENT. See Civil Procedure Code, sections 37 and 432. 

REDEMPTION OP MORTGAGE. See Mortgage. 

REFERENCE nnder the Land Acqnisition Act, 1870. See Act No. X of 
3870, section 15. 

BEOlsTBATION, Effect of— See Act No. Ill of 1877, section 50. 

REGULATIONS — 1825 — XI, section 4 — Alluvion— Title to land ac- 
quired ly gradual accretion — Limitation ,] Clause 1 of section 4 of 
Regulation XI of 1825 does not depend for its operation on the 
capability of identification of the accreted lands. Whether the 
accreted lands are capable of identification or not, the clause applies 
where the lands have been gained by gradual accession by the 
recession of a river. 

In the case of gradual accretions the ordinary rule of acqnisition 
by prescription does not apply, but each accretion as it occurs comes 
nnder the same title as that upon the land to which it is made is 
held. 

Debi Bakhsh Singh v . Tirbhawan Singh ... M# 238 

RELIGIOUS ENDOWMENT. See Act No. X of 1863, sections 14, 15. 

RENT. See Landholder and tenant. 

REPRESENTATIVE. See Civil Procedure Code, sections 244 and 278. 

“ Liability of for rent. See land-holder and tenant. 

RE-PURCHASE. See Mortgage by conditional sale. 

RES JUDICATA. See Civil Procedure Code, section 13, explanation II, 

— - See Act No. IV of 1882, sections 92, 93. 

See Act Jfo. II of 1882, sections 63 and 64. 
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REVIEW OF JUDGMENT. See Act No. XII of 188Lsection 185. 

REVISION. See Criminal Procedure Code, section 342. c 

SANCTION TO PROSECUTE. See Ciiminal Procedure Code, section 195. 

SALE See Act No. IX of 1872, section 107. 

See Contract. 

SALE CERTIFICATE. See Civil Procedure Code, section 316. 

SECURITY for good behaviour See Criminal Piocedure Code, sections 
110 and 117. 

SHIAS. See Muhammadan law. 

STAMP. See Act No. 1 of 1879, schedule 1, art. 22 

STATEMENTS under section 16 1 of the Criminal Procoduro Code. See 
Criminal Procedure Code, sections 172, 161, 167 

STRIDHAN. See Interpretation of document. 

SUCCESSION. See Act No. XV of 1877, schedule ii, article 120. 

- See Hindu law. 

■ Certificate of See Act No. VII of 1889, section 4. 

SUIT by reversioner on the death of a Hindu or Muhammadan female. 

See Act No. XV of 1877, schedule ii, article 141 

for contribution. See Contribution. 

for partition. See Partition. 

for recovery of mortgage money. See Act No. IV of 1882, section 

68 (c). 

to set aside order under section 293 of the Code of Civil Procedure. 

See Execution of decree. 

to set aside sale in execution. See Act No XII of 1881, sections 

170, 181 clause (5) 

—Valuation of See Act No VII of 1870, section 10, cl. ii 

SURETY. See Execution of decree. 

TENANT at fixed rates. See Land-holder and tenant 

TRANSFER. See Criminal Procedure Code, sections 110 and 117. 

See Criminal Procedure Cede, section 526. 

See Criminal Procedure Code, sections 526, 192. 

— See Magistrate, powers of— - 

TRUST. See Act No. II of 1882, sections 63 and 64. 

. See Partition. 

TRESPASS —Right to access of light and air — Suit ly person who had 
not obtained an easement ly prescription — Easement. The owner 
of a house, the light coming to which is obstructed by an erection 
made upon adjoining land by a person who, qud such adjoining land 
is a trespasser, may possibly have an action against the person causing 
obstruction even though he has not obtained by prescription an 
easement of light. But where the person causing such obstruction 
is the rightful owner of the adjoining land, or acting with the 
permission of the owner, no such action as aforesaid will lie against 
Jd m unless the plaintiff has acquired an easement. Jeffrie* y, 
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Williams and Jootoor Achanna v. Yanamala Yenkamma 
distinguished. 

Lhuman Khan r. Muhammad Khan ... ... 158 

VALUATION OF SUIT. See Act No. VII of 1870, section 10, cl. ii. 

WAJIB-UL-ARZ. See Landholder and tenant. 

See Preemption. 

WAQF. See Muhammadan law. 

WASTE LANDS. See Land-holder and tenant. 

WILL— Application for probate — Issue raised as to testator's title to 
property purporting to be dealt with by the will — Nractice.] 

It is not the duty of a Court entertaining an application for grant 
of probate to consider any issue as to the title of the testator to the 
property with which the will propounded purports to deal, or as to 
what disposing power the testator may have* possessed over such 
property. Behary L all Sandy al v. Jaggo Mohun G-ossain ; Kor - 
musji Navrozi v Bai Dhanbaiji> Jamsetji Nosabhai ; Arunamoyi 
JDasi v. Mohendra Nath Wadadar and Barot Barshotam Kallu 
v. Bai Muli referred to. Tharp v. Macdonald and Annoda Sun- 
dari Nasi v. Jugutmani Nabi distinguished. 

Birj Nath T)e v. Chandar Mohan Banerji ... ... 458 

See Interpretation of document. 

WITNESSES. See Criminal Procedure Code, section 211* 
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NITR PAL SINGH (Defend a>*3:-Appellant) and JAI PAL SINGH 
(Pbaintiee-Respondent). 

On appeal from the High Court at Allahabad. 

Hindu law — Family custom — Rdj puts —Impartible estate — Primogeniture 
— Evidence of converging ‘probabilities. 

In a Rajput family, of a clan named Jadon Thakur, long settled near Agra, 
holding an ancestral taluq of zammdari villages, and having their principal 
dwelling place in one of such villages, the question arose whether, by a family 
custom, their ancestral property descended as an impartible estate, to be possessed 
by the eldest son of the last inheritor, or, descended as an ordinary estate, under 
the Hindu law, to be held jointly by the sons, each having the right to claim 
partition. 

,The second of a joint family of three sons now sued the elder, the youngest 
being a co-defendant, but not taking either side. 

The evidence established a family custom that the ancestral property should 
descend as an impartible estate, and should be possessed by a single heir at a 
lame, who should be the eldest son. 

1 All the lines of evidence, of differing degrees of value, converged towards 
the same result, the existence of this custom of impartibility, and of primogeni- 
ture. 

Perhaps no one of these lines, taken alone, would have been conclusive in 
favour of this right being established in the eldest son. But, when the whole 
evidence was oonsidered, the converging probabilities were conclusive to maintain 
the right claimed by the eldest son to exclusive possession. 

Appeal from a decree (15th April 1889) of the High Court, 
reversing a decree (24th December 1886) of the Subordinate Judge 
of Agra. 

The plaintiff, now respondent, was the second of three brothers, 
who were a joint Hindu family, in which for many generations past 
had been held a taluq of zamlncUri villages in what became, in 
days comparatively recent, the districts of Agra and Etah. The 
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family was R&jput of a olan called Jadon Thakur, and from their 
village, Umargarh, in the Etah district, which was the family 
dwelling place, the whole riasat belonging to them was called, on 
this record. 

The plaintiff was a minor, represented by his mother and 
guardian, Musammat Bijai Kuar, and sued without payment of 
fees under Chapter XXVI of the Code of Civil Procedure. The 
third brother, a minor, represented by his mother as his guardian, 
was a co-defendant, but took no part in the proceedings. 

The plaint alleged that Thakur Budh Singh, who died on the 
1st July 1881, had by different wives, these three sons : that they 
were his heirs, no custom differing from the Hindu law prevailing 
in this family : that Thakur Nitr Pal Singh, having influenced his 
father, caused his, Nitr Pahs, name to be recorded as proprietor of 
village Umargarh, with the naglas, or hamlets attached, and that 
the entry was made in his father’s lifetime : and that the plaintiff 
was entitled to a one-third share, valued at Us. 47,125 of the 
estate, on partition, which should be decreed. 

The defendant, Nitr Pal Singh, by his written answer asserted 
that, by a family custom, the whole riasat, taking its name from 
Umargarh, of the family, was tilcait (meaning thereby was excep- 
tional, as being the property of an individual marked with the 
tiha), and was impartible (1) ; that the estate descended by a rule of 
primogeniture ; that his father, Thakur Budh Pal Singh, had placed 
him on the masnad, and that the entry in the administration paper 
of Umargarh and other villages, as to his right, was correct. 

The main questions on this appeal were whether the evidence 
had established that a family custom existed, whereby the estate 
was impartible, and descended to the eldest son. 

The facts, and the evidence under its different heads, are stated 
in their Lordships’ judgment. 

The Subordinate Judge of Agra found that the estate was 
impartible, and that it was rightly in the possession of the defend- 

(1) Shakespear gives the meaning of "tikait” as— “ invested with the 
tika, or badge of sovereignty.” 
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ant, in virtue of the family custom alleged by him.~" The]suit was 
dismissed with costs in the Court of first instance. 

A Division Bench of the High Court (Edge, C, J., and 
Tyrrell, J.) allowed the plaintiff's appeal, and decreed his claim. 
Their judgment dealt with the following salient points in the 
evidence, among others : — 

1. The evidence of the genealogist or jaga, the books kept by 
him, and the pedigree of the brothers, which he produced. To this 
the appellate Court below attached little, if any, value ; and, in 
their opinion, it was plain that the pedigree afforded no evidence 
on the question of -the impartiality of the estate. 

2 Former claim by a member of the family for partition. On 
the death in 1825 of Moti Singh, who was an only son, his eldest 
son, Pirthl Raj Singh took the management of the estate. Upon 
the death of the latter, when a few years had elapsed, a claim to 
a share in the estate was made by one of the widows of the 
deceased Moti Singh, on behalf of her son, whom she had borne 
to Moti Singh, named Sheobaran Singh. This claim was preferred 
after Ptrthi Raj's death against his elder son Tikam Singh. 

3. Award of an arbitrator in 1842. The claim on behalf of 
Sheobaran having been referred to the arbitration of a neighbour, 
and lessee of an indigo factory, Mr. Hamilton Bell, his award 
thereon was made in 1843, and was upheld by the Sadr Dewani 
Adalat at Agra in 1845. This award declared the inheritance to 
be impartible, but it was not acted upon. The High Court as to 
it said, “ Apparently the award left two-thirds of the property to 
Tikam Singh and transferred the proprietary right in the remain- 
ing one-:third to Sheobaran Singh. Practically *the transaction 
was one of partition, dividing the family property and giving the 
allottees exclusive control oyex their shares." The documentary 
evidence led the High Court to the inference u that this award was 
treated as a dead letter." 

4. The ceremonial of gaddinashini. The High Court believes 
that some ceremonials of placing Budh Singh, and afterwards Nitr 
Pal Singh, on the gaddi or masnad, did take place. But the Court 
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observed that no witness professed to have seen similar ceremonials 
in the case of Tikam Singh, Pirthi Singh, or any other member of 
the family. Nor was it in their opinion proved^ that the customs 
of gaddinashini, and of impartibility, necessarily co-existed, and 
they believed the contrary to be the fact in Thakur families. They 
thought that the tikait gaddinashini ceremonials were first practiced 
in the family after the dispute between Tikam Singh and Sheo- 
baran Singh ; and in order to make evidence of a tikait gaddi- 
nashini family, if they took place at all. 

5. The entries in the wajib-ul-araiz of villages composing the 
riasat, comprising also the entries relating to the hereditary hold- 
ing by the head of the family of the office of lambard&r. The 
High Court found that the wajib-ul-arz of Umargarh of the year 
1854 contained nothing from which the existence of the custom 
of primogeniture in this family could be inferred. They found 
on coming to the wajlb-ul-arz of 1876 that here the custom was 
set forth. This, however, the Court at the same time found to be 
an entry dictated by Budh Singh, the father of the present litigants; 
and the Court therefore attached little, if any, value to it as evidence 
of the alleged custom. 

6. In addition to the above there was the oral evidence of 
witnesses. This the Court examined. 

The judgment expressed that the documentary evidence on the 
record was decidedly adverse to the existence of the alleged custom. 
The Judges found no document on the file of a date prior to the 
dispute between the guardian of Sheobaran and Tikam Singh. 

The case, in their opinion, was not like those in which a custom 
has been established by the production of documents of old dates. 
In this the documents of date anterior to 1876, far from supporting 
the alleged custom, showed that when the custom was alleged it was 
at once denied, and that the person on whose behalf it was disputed 
got a substantial portion of the family property. The Judges could 
not rely upon the hearsay evidence put forward on behalf of the 
defendant as to what was the state of the family prior to 1843. 
They pointed out that, in regard to the title “ Bao ” Budh Singh 
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was tlie first who appeared to have that title. And that in regard 
to the statements made on the 12th December 1881 by the ladies 
of the household;* those who made the statements were parda- 
Tiashin ladies residing in the house of the defendant. And that 
neither in the award of 1843, nor in the judgment of the Sadar 
Court of 1845, was' there allusion to this family being a tikait 
family. 

The judgment ended, on the main question, thus : — 

“ We have come to the conclusion that no custom of impart- 
“ibility existed in the family, and that the ordinary Hindu 
“ law applies. We have also come to the conclusion that 
“this was not a family in which the eldest male was entitled 
“to. the title of, or was known as, Raja or Rao, and in which 
“ the practice of tikait and of the gaddi camf* first into exist- 
“ ence after the disputes between Tikam Singh and Sheobaran 
“ Singh. At any rate, we are satisfied that the contrary is not 
“ proved.” 

On the appeal of Thakur Nitr Pal Singh, Mr. J D . Mayne 
and Mr. A % J . Wallach , for the appellant, argued that thfr con- 
clusions of the High Court that the family custom had not been 
proved were against the weight of the evidence. That there 
should be customs to the effect alleged accorded well with the 
known and proved circumstances of this family, and these 
customs were affirmed by oral testimony, while a large body of 
documentary evidence, in varied ways, supported the same result. 
The evidence was reviewed in their argument, and reference was 
made to the occurrence in the history of some impartible estates 
of their having been divided off from more ancient and larger 
impartible zamlnd&ris ; for instance, in The Collector of Ma - 
dfbrarV. Moottoo Ramalinga (1) and Katama Natchiar v. The 
Rajah of Shivagunga (2). The respondents did not appear. 
Afterwards, on June 27th, their Lordships 7 judgment was delivered 
by Lord Hobhouse 
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(1) 12 Moo. I. A., 397, at p. 437 ; ' 
1 B L. R., P. C., 31. 


(2) 9 Moo. I. A., 543. 
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The question in this appeal is whether the ^ancestral property 
of a Rajput family long settled in the Agra ^district devolves 
according to ordinary Mitakshara law, or is subject to the custom of 
primogeniture. The Courts below have differed in opinion upon 
the evidence, the Subordinate J udge thinking that the custom is 
established, and the High Court that it is not, so that it becomes 
the duty of this Board to say whether the evidence is such as to 
make it right to restore the'original decision. 

The family is one of Rajputs belonging to a clan, apparently 
numerous, called Jadon Thakurs. Their estate and place of resi- 
dence is the taluq or riasat of Umargarh. One of the witnesses 
named Bhairon states that he is the Jaga (something apparently 
corresponding to a bard or herald or genealogist) of this family 
and of all other Jadon Thakurs; and that he kept books compiled 
by himself, his father and his elders, containing pedigrees of those 
families. He produced the book relating to Umargarh which 
professes to show the heads of the family and some of the younger 
sons for 27 generations. Some parts of the evidence will be better 
understood if so much of it as relates to the last six generations is 
set out here. 

Rao Anrodh Singh. Maha Singh. 


Rao Jawahir Singh 


Rao Bahadur j&ngh. Ratan Singh. v v J 

) (in Zalimpur) . Two others in Narsing’s 

Rao Moti Singh, deposition, Rec. p. 154. 

oh 1825. 


Rao Pirthiraj Singh. Tikam Singh, Sheo'baran Singh. 
ol 1831. oh 1867. j 

Bndh Singh, Narsingh. BalwaJt Singh. 
oh 1881. 


Nitrpal Singh, Jai. Pal Singh, Narindhpal Singh, 

Defendant Plaintiff Defendant. 

(Appellant). (Respondent). 
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The plaintiff is a younger son of Budh, claiming to have the 
estate divided. The eldest son, who resists that claim, is the • 
cipal defendant. ^Another son who did not join in the plaintiff's 
claim was made a defendant, and now takes no active part in the 
proceedings. Both the younger sons are minors. 

^The Subordinate Judge of Agra decided in favour of the 
custom, and dismissed the suit. Omitting some minor points the 
main grounds of his decision, may be stated under the folio wi 
heads:— (a) The pedigree made out by Bhairon, coinciding^ 
does with a large amount of tradition among the Umargarh famil 
and their kinsfolk, the Jadon Thakurs, shows that th* *. m . 7 
ancient and noble, and has been m possession of the talu of 
Umargarh and of various villages appertaining thereto for ma ° 
generations, fbj The family property has never been the subjects 
partition, (e) The heads of it ascertained by primogeniture have 
been installed on the gaddi with public ceremonies, (d) The first 
claim for partition by a younger son, made in 1831, was resist 
and finally defeated in 1845. (e) The property in suit has since 
been enjoyed by the head of the family as sole owner (f) The 
members of the family, with the exception of the actual claimante 
for partition, have declared their belief in the custom r,e • 
geniture. (g) There is substantial evidence to the same effect arnZr' 
their kinsfolks the Jadon Thakurs. (h) The evidence adduced bv 
the defendant stands unrefuted by any substantial evidence for the 
plaintiff. Their Lordships will proceed to show the objections 
taken by the High Court to these positions, and to examine the 
evidence bearing on them. 

Head ( a ).- The High Court point out the inconclusive nature 
of Bhairon’s pedigree. No doubt a document of this kind compiled 
from papers handed down from Jaga to Jaga and probably supple- 
mentedby tradition, must be taken with much reserve ; and it 
obscurity is increased in this case by the fact that it is written in a 
peculiar dialect or character known only to the Jaga, and by the 
further circumstance that it is difficult to understand from the record 
what is represented as the precise language of the book, and what 
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i3 the language of Bhairon himself. Their Lordships hesitate to 
attach importance to such expression as “ succeeded to the Gaddi,” 
or to the appearance of the dignified title u Rao” •which is prefixed 
to the head of each generation. Still there is no suggestion that 
Bhairon is untruthful ; and the contradictions between his pedigree 
and other parts of the evidence which are dwelt on by the High 
Court are quite insignificant. They cannot doubt that the Jaga 
books represent with fidelity the tradiisions and belief in the Umar- 
garh family, or that the family is a noble one of very long stand- 
ing in the country. Indeed, as the Subordinate Judge points out, 
the plaintiff has made no suggestion to the contrary. The Jadon 
Thakurs who give evidence for him all believe in a common ances- 
tor many generations ago ; and the High Court, though unable 
to attach any value to the pedigree, are satisfied that the Umargarh 
family is an old one, and socially of considerable importance. 

Head (b ). — But then they say that the pedigree affords no 
evidence of impartibility. Certainly it affords no explicit evidence, 
nor does it profess to do so. The High Court, however, think that 
the absence of partition for many generations is as consistent with 
partibility as with primogeniture, unless it is shown that partition 
was claimed and refused. Of course if that was shown it would be 
very cogent evidence in favour of primogeniture. And it is possi- 
ble that a divisible estate may remain undivided for a long time. 
But their Lordships do not think it probable that any great number 
of generations would pass without any operation of the motives 
under which Sheobaran acted fifty years ago and the plaintiff is 
acting now. Anrodh had a younger brother, and nothing is known 
of partition. Bahadur had a younger brother (three, if Narsingh 
is correct) and we hear nothing of partition. The High Court, 
indeed, finding that Ratan is stated to be “in Zalimpur,” suggest 
that he may have been there by partition. But we find from the 
taluq' papers that in 1855 Zalimpur was vested in Tikam. The 
probability is rather that it was given to Ratan for. maintenance, 
and on his death fell into the taluq. Prior to Sheobaran there 
is no tradition or rumour of a partition suggested on the plaintiff's 
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part. To put it at the lowest, that lays a ground for the favour- 
able reception of evidence in favour of primogeniture ; or, to put it 
higher, makes it probable that primogeniture is the real custom of 
the family. 

Head (c). — The High Court are prepared to believe that some 
ceremonial of gaddinashini did take place in the cases of the 
defendant and his father Budhl In fact, such ceremonies are proved 
by numerous eye-witnesses, ^invited for the occasion, wholly 
unshaken in cross-examination, and not contradicted except by 
other neighbours who were not invited and did not see what 
took place. And as to the defendant the evidence is corroborated 
by Budh’s petition in the Collector’s office, which prays for a 
mutation of names, and which was allowed by an order of the 15th 
of February 1877, in spite of an objection made by somebody, by 
whom is not clear. 

The High Court attenuate the significance of installation 
by two remarks. First they say that no witness professes to 
have seen any similar ceremonials in respect of Tikam, Pirthi, 
or any. other member of the family. Now Pirthi acceded in 
the year 1825, 61 years beforej the evidence was taken, and 
Tikam six years later. None of the witnesses examined is old 
enough to have seen them installed . But as to Tikam there 
is evidence that Narsingh saw him occupying the gaddi, and 
that Balmakund, a Jadon Thakur, heard from his father that 
Tikam was placed on the gaddi and remained in its posses- 
sion. His widow Bijai speaks to the same effect. Aman Singh, 
another Jadon Thakur, heard about the installation of Pirthi 
and his father Moti from the Jagas. Of course as the time 
becomes more remote the evidence becomes fainter ; but there is 
evidence of family tradition as far back as Anrodh, in accord- 
ance with Bhairon’s pedigree. * Then’ Lordships cannot concur 
with the opinion of the High Court that the gaddi cere- 
monies were] invented to make evidence after the dispute with 
Sheobaran, nor is it easy to see the motive for making evidence 
at that time. 
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The other remark is a suggestion that there is no necessary 
connection between gaddinaskini and primogeniture. That may be 
so, but it is impossible to read the evidence without seeing that the 
witnesses on both sides treat the two as identical, or the former as 
proving the latter. Not a single question is put to any witness yvbo 
has affirmed or denied gaddinashini for the purpose of disconnecting 
it from primogeniture. Not only so/ but the plaintiffs uncle Sukh 
Ram, being expressly questioned oh the point, says that if the 
gaddi custom is proved the plaintiff will not get a share. And 
Raja Shankar Singh, who gives much information about family 
customs iu the Agra district, speaks of gaddinashini and primoge- 
niture as generally coincident. It is clear that the Subordinate 
Judge had no suspicion that the evidence applying to gaddinashini 
could be taken as not applying to primogeniture. The 
suggestion of such a distinction comes from the High Court. Their 
Lordships think that when the witnesses affirm or deny gaddi- 
nashini they mean to affirm or deny primogeniture ; and their 
constant identification of the two things shows how closely they 
are connected in the minds of the families of that part of the 
country. The custom of gaddinashini has clearly an important 
bearing upon that of primogeniture, though the connection between 
them may not be a necessary one. 

Head (d ). — This brings us to the stage of the family history 
in which actual controversies on this question have sprung up, and 
they require some careful attention. On the death of Moti in the 
year 1825, the eldest of his three sons, Pirthi, became head of the 
family. Whether he was formally placed on the gaddi has been 
discussed above ; he certainly represented the estate on the Collec- 
tor's books and during his life no question as to the ownership was 
raised. He died in 1831, when his brother Tikam became head. 
It seems that immediately afterwards the widow of Moti raised a 
claim on behalf of the youngest son, then a minor, to have the 
estate divided. An "Agreement was made deferring the question 
till Sheobaran's attainment of full age, and then another agreement 
was made appointing Mr. Bell to be arbitrator. Mr. Bell was a 
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proprietor of indigo works in Umargarh, and he held a mortgage 
created by Moti on the estate. 

The precise tenor of the questions referred is one of the many 
things which are left in obscurity on this Record. In his award, 
which is dated 16th January 1843, Mr. Bell states them as being 
th% difference existing between the brothers connected ;with the 
pretentions of Sheobaran to" a joint interest in the estate. After 
referring to two agreements, and a decree of Court, none of which 
are produced, and to the testimony of neighbouring zamxndars and 
younger branches of the family, he states that custom has deter- 
mined the descent of the estate in one individual. Then he refers 
to u the avowed inclination of Thakur Tikam Singh that his 
younger brother should receive such allowance as may enable him 
to support himself in a manner consistent with the respectability of 
his descent ; ” and proceeds to award that Sheobaran should have 
six villages and a plot of land in full proprietorship, and should 
have no further qjaim upon the taluq. 

Sheobaran was not content with this award, but immediately 
afterwards sued for his full share in the estate. Tikam insisted on 
his right as eldest brother, and also pleaded the award. Nawab 
Kuar the widow of Pirthi, who was a defendant, supported 
Tikam. She alleged that she was entitled to one-third of the 
estate, only “ by reason of the family usage, and of Tikam Singh 
being seated on the gaddi, she has refrained from making any 
claim.” The Sudder Amin gave Sheobaran a decree on the 
ground that primogeniture could not prevail except in the families 
of Rajas and Ravats ; whereas the Umargarh family did not bear 
either of those titles. As for the award, he held it to be invalid 
on grounds which have nothing to do with the present question. 
They were overruled by the Sudder Court, who, on the ground 
that Mr. Bell had decided the case in favour of Tikam, reversed 
the decree below, and dismissed the suit. Their decree is dated the 
1st of December 1845. 

JFrom this litigation in the Civil Court we get no additional 
light thrown upon the family custom, unless it be the declaration 
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of PirthFs widow. The Sudder Amin did not discuss it, but 
thought that the question of primogeniture turned on the use or 
non-use of certain appellations. The Sudden Court had not 
to express any opinion about it, and did not : — 

As to the bearing of the award, the High Court take a view 
which their Lordships cannot understand. They say : — 

“ Practically, the transaction wa3 one 0 * partition, dividing the family pro- 
perty and giving the allottees exclusive control over their shares. 

“ Mr Bell, in making the award, may have considered that the practice, which 
is not unusual m some places, of giving one portion to the eldest brother— a larger 
share— was one which he might follow. 

“ However this may be, we are satished that the award operated to tran&fer 
to Sheobaran Singh the absolute right in the awarded vilages in a manner abso- 
lutely inconsistent with there being the custom alleged.” 

This is in direct contravention of the language of Mr. Bell, 
who states that his award is not by way of partition, which is 
prohibited by the family custom, but by way of voluntary 'allow- 
ance for Sheobaran’s support m a manner consistent with his 
position. Mr. Bell may have made his award on insufficient 
grounds, or without due inquiry, but his opinion is clear. And the 
opinion of a resident in Umargarh, who had dealings with the 
estate, was a friend of the family, and was so trusted by them that 
they called him in to settle the question of primogeniture between 
them, must have weight in a controversy on that subject. The 
suggestion that Mr. Bell did not act m good faith, but lent himself 
to the manufacture of evidence, has no basis of fact that their 
Lordships can find. 

Head ( e )> — After all, the award was not acted on. On 18th 
May 1848 Tikam, declaring that he was full proprietor of mauza 
Bechupura, one of the Umargarh villages not awarded to Sheo- 
baran, made it over absolutely to Sheobaran by way of provision 
and maintenance. On the 3rd of July 1854 a wajib-ul-arz for 
taluqa Umargarh was framed on the declarations of the mukhtars 
of Tikam and Sheobaran. By it Sheobaran is shown to be owner 
in possession of Bechupura and pattiddr of the taluq of Umargarh, 
and Tikam appears as the owner of several villages, among which 
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are five of the six awarded to Sheobaran. It is calculated that the 
awarded villages were about one-third in value of the whole taluq, 
and that the property ultimately taken by Sheobaran was much 
less, possibly only one- third of the amount awarded. The sub- 
sequent enjoyment has been in accordance with the recorded 
titles. 

This change of arrangement remains totally unexplained, and 
the High Court appear on fhat account to throw blame on the 
defendant and suspicion on his case. If the defendant could have 
produced the proceedings which led up to the award they might 
have been material. But we are not discussing the validity or 
legal effect of the award, but the amount of light which it throws 
on the alleged custom ; and it is difficult to suppose that arrange- 
ments superseding the award to the disadvantage of the younger 
brother would disclose circumstances to weaken the title of the 
elder. Of course the plaintiff might have compelled an investiga- 
tion of those matters in the first Court ; but it does not seem to 
have occurred to anybody that it was useful to do so, and probably 
it was hot. 

The wajib-ul-arz of 1854 does not contain any statement of 
the family custom of inheritance. In wajib-ul-araiz of separate 
mauza s made in 1876 there are statements importing that primo- 
geniture is the custom ; but as some of them are shown to have been 
dictated by Budh, and perhaps all were, they do not add to the 
weight of his opinion shown in other ways. The point for which 
the wajib-ul-arz of 1851 was used is that it contains a statement 
relating to lambardars. It says that on the death of a lambardar 
his eldest son becomes lambardar according to the custom of the 
family. 

The High Court treat this as totally immaterial, because they 
say the choice of lambardar has nothing to do with the succession 
to the estate, and that partible estates may have the custom of 
hereditary lambardars. This they prove by referring to Kasba 
Jalesar. It is difficult to see how Jalesar is an instance. As with 
so many other matters in this record, the evidence is obscure. 
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There are two extracts from a wajib-ul-arz. No date is affixed to 
them. By their contents they would seem to have been framed in 
the lifetime of Pirthi. Seoti Ram, to whom the High Court 
refer as showing Budh’s dictation of the wajib-ul-araiz of 1876, 
knows nothing about Jalesar. Supposing these extracts to be 
Budh’s work, their only effect is that the lambardarship is heredi- 
tary and will go to the eldest son of the masnadnashin ; and the 
estate also will go to his eldest son. But there are three castes in 
the^Kasba which have different customs, and one of those castes 
{viz., the Syei caste, which their Lordships presume to be Muham- 
madan) conforms to the Muhammadan law. That is quite con- 
sistent with the descent by primogeniture of the property of the 
riasat whose chiefs are hereditary lambardars, and does not detract 
from the bearing, whatever it may be, of the devolution of lambar- 
darship upon the devolution of property in the same family. 

A lambardar represents the estates in all transactions with the 
Government. It is of importance that he should be of capacity for 
business, and it is usual in a joint family to appoint one of the elder 
members of the family. When it is found that the office devolves 
by primogeniture in a family (and there is no suggestion that the 
wajib-ul-arz speaks falsely), it seems to their Lordships a material 
circumstance to aid the conclusion that the estate devolves in the 
same way in the same family. 

Heads (/), (g) and (A) may be taken together. Bijai Kuar is 
the widow of Tikam, and learned about the family customs from 
Moti’s widow, and presumably from her husband. Besides speak- 
ing of primogeniture in general terms, she says that after Motfs 
death Pirthi obtained the gaddi, and that Tikam and Sheobaran 
got maintenance. The statement of Pirthi’s widow against the 
interest she claimed as hers in the suit of 1843 has been before 
mentioned. On the death of Budh some inquiry was held, appar- 
ently with reference to the entry of the estate in the Collector’s 
books. One of his widows, Rathorji also called Bijai, deposed to 
the mutation of names in Budh’s time, and to his intention that the 
defendant should succeed according to the family custom. Another 
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of his widows, Solankhi the mother of Narindhpal, also deposes to 
the custom on the^same occasion. "Neither of those two widows 
have been examined in the present suit, but their depositions have 
been put in and treated as evidence. Narsingh, the son of Sheo- 
baran, speaks to the succession from Anrodh/s time, according with 
Bhairon’s pedigree, except that he ascribes to Jawahir three younger 
sons instead of one. He says' that he heard from his father. He 
is open to the observation that he gives an impossible date to one 
communication from his father, that his father died when he was 
about 11 years old, and that he is indebted to the defendant, to 
what amount does not appear. Unless it be for the debt, he does 
not seem to have any interest to support traditions in which he does 
not believe. 

Seven Jadon Thakurs, and another neighbouring Thakur of a 
different caste, affirm the custom in general terms, and also estab- 
lish the installation of the defendant and his father by direct evi- 
dence, and affirm other installations by tradition and hearsay. 
Their evidence varies in detail and is not given by rote. It is 
quite unshaken by cross-examination. 

All this evidence is subject to the observation that it is given 
after the dispute with Sheobaran, that the ladies are pardanashin, 
that the witnesses speak to what they have heard when very young, 
and so forth. These observations would have much greater 
weight if there had been any dispute before Sheobaran’s time, or 
if there were evidence conflicting with that given for the defen- 
dant. But within the family itself there is no conflict of 

opinion. The plaintiff has produced no evidence but that of 
several Thakurs-, Jadon and others, who deny the custom 
m general terms and in identical language. But the value 
of their denial, small in itself, is reduced to nothing by the 
fact that they also deny the installation of Budh and the defen- 
dant, which are proved by conclusive evidence. One of them 

indeed, Hari Bam, says that 20 or 22 years ago the riasat was 

partitioned in his presence. But he only adduces as proof some 
remarks which Tikam made to him quite at variance with the 
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known facts. And he does not even know that Sheobaran ever 
sued for a partition. 

The High Court say that the plaintiffs witnesses must have 
known of the custom if it had existed, and ought to be believed. 
But people who knew nothing of the gaddi custom or of actual 
installations are not likely to have known or cared anything about 
the custom of inheritance. There need be no imputation on their 
veracity, for, with the exception of Hari Ram, they only speak to 
negatives, and are guilty of nothing worse than the common error 
of assuming the non-existence of that which is not known to them. 

Their Lordships conclude that there is no contradiction of the 
defendant’s case; and that the propositions of the Subordinate 
Judge are established by sufficient proof. All the lines of evidence 
here examined converge upon the same point. Perhaps no one of 
them would, if standing alone, be conclusive in favour of the 
defendant’s case ; but taken as a whole they are conclusive. The 
High Court should have dismissed the plaintiff’s appeal, and it is 
now right to discharge their order and to restore that of the Sub- 
ordinate Judge, and to direct that the respondent shall pay the costs 
of his appeal to the High Court. Their Lordships will humbly 
advise Her Majesty to this effect. The respondent must pay the 
costs of this appeal. 

Appeal allowed . 

Solicitors for the appellant Messrs- White and DeBuriaette . 
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Before Mr Justice Banerji and Mr. Justice AiTcman. 

MATHURA DAS and othees (Dependants) v. BHIKHAN MAL and 
othees (Plaintiffs).* 

Interpretation of document — Devise by a Hindu in favour of a female— 
Presumption as to intention of testator concerning the estate to be taken 
by the devisee . 

One M. R., a separated Hindu, died in 1862, leaving him surviving two daugh- 
ters and a daughter-in-law, Musammat Sohni, the widow of a pre-deceased son. 

* First Appeal No. 167 of 1894, from a decree of Pandit Bansi Dhar, Subordi- 
nate Judge of Meerut, dated the 18th May 1894. 
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During his lifetime M. R. had caused to be recorded in the wajib-ul-arzes 
of two villages, D. and A., owned by him — " Musammat Sohni, wife of my son 
Salig Ram, shall be regarded as owner after my death.” In the wajib-ubarz 
of a third village the following entry was recorded—" After my death Ganga 
Sahai the adopted son, and Musammat Sohni, the wife of Salig Ram, shall 


have a right to the property.” 

Subsequently to the death of M. the nature of the estate taken by Mu* 
sammat Sohni in the villages D. and A. came before a Court of law and Musam* 
mat Sohni did not challenge the decree which was then passed declaring her 
interest to be only a life estate. 

Held, that under the above circumstances and having regard to the senti* 
ments prevalent amongst Hindus on the subject of the devolution of immovable 
property upon females, the devise of the villages D and A. must be taken to con 4 
vey an estate for life only and not the absolute ownership in the villages. 
Sreemutty Soorjeemoney Dossee v. Benohindoo MullicJc (1) and Moulvie 
Mahomed Shumsool JECooda y, ShewuJcram (2) referred to. Hira Bai v. 
Lahshmi Bai (3) and Koonj Behan Dhur v. Brem Chand Butt (4) considered. 


The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Sundar Lai and Munshi Ram Prasad for the appel- 
lants. 

Mr. D. N. Banerji, Babu Durga Oharan Banerji and Pandit 
Baldeo Ram Dave for the respondents. 

Banerji and Aikman, JJ. — The suit in which this appeal has 
arisen relates to the estate of one Moti Earn, a separated Hindu, 
who died in 1862, leaving him surviving two daughters and a 
daughter-in-law, Musammat Sohni, the widow of a predeceased 
son. On Moti Ram’s death Musammat Sohni took possession of 
the estate, and remained in possession till her death on the 16th of 
September, 1881. The daughters of Moti Earn died during the 
lifetime of Sohni. Upon her death the defendants obtained mu- 
tation of names in their favour and took possession of the property, 
which is still in their possession. 

The present suit was instituted on the 25th of August 1893, 
by three out of the five sons of Moti Eam’s daughters. They claim 
a three-fifths share of the properly, together with mesne profits, on 


(1) 6 Moo. I. A., 526. 

(2) L. R. 2 I. A., 7. 


(3) I. L. R., 11 Bom., 573. 

(4) I. L. R., 5 Calc., 684. 
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the allegation that they are entitled to that share and have been 
wrongfully kept out of possession. The first two defendants are' 
the remaining grandsons of Moti Ram. The other defendants are 
the descendants of his brother* Hulas Rai. 

The main defence to the suit was limitation, the defendants 
urging that the possession of Musammat Sohni was adverse to the 
plaintiffs. Ganga Sahai, the second defendant, raised a further 
plea to the effect that he had been adopted by Moti Ram. 

The Court below found on both points in favour of the plaintiffs 
and made a decree in their favour. The defendants have appealed, 
and they have repeated in their memorandum of appeal the 
grounds on which they contested the claim in the Court below. 

There car^e no- question, and it is indeed conceded, that as 
the inheritance to Moti Ram’s estate opened out in 1862, the 
plaintiffs’ claim would be barred by the law of limitation, unless 
they could pray in aid the estate held by Musammat SohflLaftefr 
Moti Ram’s death. The whole . question therefore -hinges onthe 
nature of that estate. As the husband of Musammat Sohni 
predeceased Moti Ram, she was not entitled to succeed to Moti 
Ram’s property by right of inheritance. The plaintiffs state in 
their plaint that she obtained possession under the will of Moti 
Ram recorded in the administration paper of two villages, and 
that the estate conferred on her by the will was that of a Hindu 
-widow, which terminated on her death. In the ivajib-ul-arz of 
Daryapur Moti Ram caused the following statement to be 
recorded : — “ Musammat Sohni, wife of my son Salig Ram, shall 
be regarded as the owner (malik) after my death.” A similar 
entry was made in the wajib-ul-arz of Alawalpur, with the 
addition of the words— No other person shall have anything to 
do with this property.” Both parties are agreed that the state- 
ments recorded in the wajib-ul-arzes amounted to a testamentary 
bequest in favour of Sohni. They differ as to the nature of the 
estate devised to her. Whilst the plaintiffs contend that the said 
of a Hindu widow, Hi? urged ou behalf of the 
♦ hibndnnvs ihat: ah absolute gilt was wade in favour of Solmi 



